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Witness Intimidation:
Meeting the Challenge

Teresa M. Garvey, ]D*

Witness intimidation can hinder the investigation and prosecution of
any criminal case, but it presents predictable challenges in certain cat-
egories of crime.”? Where the defendant has a pre-existing relationship
with the victim, or in cases involving gangs or organized crime, the de-
fendant often has the ability, directly or indirectly, to continue to in-
flict harm upon, or to exercise influence over, the victim or witness long
after the precipitating criminal act. Victims of domestic violence are
routinely threatened and manipulated by their abusers to drop charges
or to refuse to cooperate with law enforcement. Family members may
pressure victims of elder abuse or child victims of sexual assault to re-
cant their allegations. Victims of human trafficking, or cooperating
witnesses in such cases, are vulnerable to threats by the trafficker or
the trafficker’s associates. Victims of, or witnesses to, organized crime
or gang-related violence, who often must continue to reside in the same
neighborhood—a neighborhood that may be under the de facto control
of the gang or criminal organization—are labeled “snitches” and there-
by made targets for intimidation and reprisal. Victims of crimes that oc-
cur in institutional settings, such as schools, hospitals, or prisons, may
be forced to continue interacting with associates of their abusers on a
daily basis.

Witness intimidation can, and often does, result in failure to report
crimes, refusal to speak with investigators, recantation of statements
previously given, and refusal to testify at trial. Some victims will testify
in favor of the defendant—actively opposing the prosecution’s case and
claiming that they lied to police or were coerced by police into falsely
implicating the defendant. Some witnesses will claim a Fifth Amend-
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ment privilege in an effort to avoid testifying, even when there is no
basis for asserting the privilege. Some witnesses will simply disappear
prior to trial, fearing for their own safety or that of their families if they
testify against the defendant.

Although witness intimidation most often occurs before trial or during
the trial itself, intimidation and reprisal do not necessarily end when
the defendant is found guilty and sentenced. Whether the case results
with a noncustodial sentence or imprisonment in a maximum-security
facility, the defendant may continue to stalk, threaten, or intimidate vic-
tims and witnesses, with the aim of securing a post-conviction recanta-
tion, to retaliate for their cooperation with law enforcement, or to send
a message to others about the consequences of cooperation.

Witness intimidation is “behavior which strikes at the heart of the jus-
tice system itself.”® When intimidation is permitted to occur, and when
it is not effectively addressed by the system of justice, victims and wit-
nesses suffer additional harm, defendants escape accountability for
their actions, and the general public becomes cynical and loses confi-
dence in law enforcement. Criminals become emboldened, confident in
their ability to continue their criminal activities with impunity, while
victims and witnesses decide it is not worth the risk to report crimes
or to cooperate with law enforcement. Law enforcement professionals
become discouraged and frustrated by witnesses who withhold infor-
mation or recant the statements they have already given. When witness
intimidation results in a mistrial or disturbs a conviction, the result is a
costly re-trial. To allow witness intimidation to go unchecked is to hand
over the criminal justice process to the ruthlessness, ingenuity, and de-
termination of the criminal. That result is unacceptable on all levels.

To effectively address the problem of witness intimidation requires
the participation of police, prosecutors, investigators, judges, and ad-
vocates; healthcare, social services, and corrections professionals; and
probation or parole officers—all of whom may come into contact with
victims or witnesses who are vulnerable to intimidation or with defen-
dants who intimidate. This monograph is intended to help all of these
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allied professionals understand the issues presented by witness intimi-
dation and to guide them in best practices to prevent its occurrence and
to respond effectively when it does occur.

AEquitas has undertaken a special initiative, Improving the Justice Sys-
tem Response to Witness Intimidation (Initiative on Witness Intimi-
dation/IWI). This Initiative is a field-initiated project funded by the
U.S. Department of Justice, Office of Justice Programs, Bureau of Jus-
tice Assistance. Commenced in September of 2010, IWI’s mission is
to improve the quality of justice in intimidation cases by developing,
evaluating, and refining justice system practices that raise communi-
ty awareness and increase victim safety and offender accountability.
Three pilot sites were selected for the project: Duluth, Minnesota;*
Knoxville, Tennessee;> and San Diego, California.® These communities,
each of which had previously undertaken a “safety audit” to evaluate
systemic responses to violence against women, agreed to partner with
AEquitas to utilize this process once again, this time to investigate the
occurrence of and systemic response to witness intimidation in their
communities.” Practitioners at the IWI sites in Duluth, Knoxville, and
San Diego undertook investigative activities such as court observations,
practitioner interviews, victim interviews, and file reviews. Following
that investigation, they reported their findings in relation to witness
intimidation and witness safety issues, identified gaps in witness safe-
ty and offender accountability, and made recommendations to address
those gaps. Findings, examples, and recommendations from these Pilot
Project Reports are cited throughout this monograph.

Part I of this monograph will explore the forms—sometimes subtle—
that witness intimidation can take, identify victims and witnesses who
are most likely to be subjected to intimidation, as well as examine
where and when intimidation is likely to occur. The subsequent parts of
the monograph will identify and discuss:

e [II. Recommendations for training, cross-training, and collabora-

tion among allied professionals and agencies that will prepare
them to meet the challenges presented by witness intimidation
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e [II Strategies that will help to prevent intimidation or minimize
its effects, by minimizing or managing the interactions between
defendants and witnesses and by depriving defendants of ac-
cess to some of the tools they use to intimidate

e [V.Strategies to uncover the presence of intimidation in the con-
text of individual cases, and investigative strategies and tech-
niques to secure the evidence to prove it

e V. Strategies for effective response to intimidation occurring
within the context of individual cases, ranging from informal
resolution to the prosecution of intimidation as a discrete of-
fense that may be separately punished to achieve maximum de-
terrent effect

e VL. Trial strategies for cases involving witness intimidation, in-
cluding the use of forfeiture by wrongdoing as a means of ad-
mitting hearsay statements where a defendant has caused a wit-
ness’s unavailability for trial.

Although this monograph is focused on intimidation perpetrated by
defendants or by others acting on their behalf, law enforcement pro-
fessionals should keep in mind that the criminal justice system itself is
(usually unintentionally) intimidating to many victims and witnesses.
Police, investigators, and prosecutors should always deal with victims
and witnesses in a respectful and sensitive manner. Police departments,
prosecutor’s offices, and courts should provide victims and witnesses
with secure and comfortable waiting areas, ready access to advocacy
and other services, information and explanations about the status of
the case, and accommodation of personal schedules and other every-
day concerns (including those that are culturally-specific) whenever
possible. Victims and witnesses who are made to feel safe, secure, un-
derstood, and respected will be more likely to cooperate with the pros-
ecution and to remain physically and emotionally safe throughout the
proceedings.
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I. THE SCOPE OF THE PROBLEM

Accurate statistics on witness intimidation are hard to come by, in part
due to the difficulty of identifying and interviewing those witnesses
who are subject to the worst, most effective forms of intimidation. The
studies that have been done have involved samples of victims and wit-
nesses in a single jurisdiction over a discrete period of time.? Neverthe-
less, police and prosecutors frequently identify witness intimidation, or
witness reluctance or refusal to cooperate, as a significant problem in
successful prosecution of crimes, particularly those involving domestic
violence or gang-related violence.

A. What is intimidation?

Witness intimidation can take many forms, and it may be direct or indi-
rect. Regardless of the form it takes, its purpose is invariably the same:
to allow the offender to escape justice by preventing witness testimony
or other cooperation with law enforcement (e.g., providing information
or physical evidence, or even obtaining medical treatment that might re-
sultin disclosure). Common forms of intimidation include acts of phys-
ical violence, verbal and nonverbal communication of threats, threats
implied by conduct, and emotional manipulation. Acts of intimidation
may be in full view of many witnesses (as in gang-related or human
trafficking cases, where the perpetrator wishes to impress more than
a single witness—or the community at large—with the consequences
of cooperating with the police), in private with no outside witnesses,
or in public but concealed or disguised so that only the intended target
understands the message. The defendant may engage in intimidation
personally, or the intimidation may come from the defendant’s family,
friends, or criminal associates. Such third-party intimidation is usually,
but not always, with the knowledge and consent of the defendant, if not
on his or her explicit instructions.

Physical violence

Direct intimidation may consist of actual violence, with or without ac-
companying verbal threats. The most extreme example, of course, is the
killing of a witness to prevent him or her from cooperating with the
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police or from testifying in court. This ultimate act may serve a crim-
inal purpose beyond the elimination of that witness'’s testimony, how-
ever. Particularly in cases involving gangs or other organized criminal
activity, such a killing may have the intended purpose, and often has
the effect, of serving as a warning that will deter other witnesses from
coming forward or cooperating with law enforcement. In that kind of
context, such acts may also result in the intimidation of potential jurors
in a case, creating ensuing difficulty selecting and empaneling a jury,’
and the potential for mistrial or reversal on appeal if juror fears voiced
during the trial or deliberation affect the ability of the jury to remain
impartial.*®

Short of causing the actual death of the witness, lesser acts of violence
can be just as effective in preventing witnesses from cooperating. A
beating, wounding, or brutal sexual assault carries at least the implicit
threat of continued or more severe violence if the witness persists in
cooperating with the police or prosecution. A battered woman, thrown
across the room once the police leave the scene without making an ar-
rest, does not need to have the significance of that act spelled out for
her. In neighborhoods dominated by gangs or organized crime, acts of
violence against witnesses not only discourage witness cooperation in
that specific case, but discourage any kind of witness cooperation with
respect to any future crimes that may be committed, thereby allowing
the criminal organization to operate with impunity, and enhancing the
fearsomeness of its reputation among rival gangs or criminal organiza-
tions.

Verbal and nonverbal communication

Even if no physical violence is utilized, explicit or implicit threats may
effectively silence a witness. A defendant may spell out for the victim or
witness exactly what consequences are in store if the witness reports
the crime to the police or cooperates in any other way. In gang- or
organized-crime-dominated neighborhoods, the mere threat
to disclose the fact of cooperation may be sufficient to put the
witness in fear, not only of the perpetrator and the perpetrator’s
criminal associates, but of the witness’s own friends, neighbors, or family
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members, who may pressure the witness not to get involved. A detective
atthe IWI site in San Diego observed, “Even if not intimidated by threats
of rival gangs, witnesses are intimidated by their own families or peers
notto snitch. It's not always a threat—it’s often areminder not to violate
the values in their families or communities. Larger scale matters like
dealing with the Mexican cartels—it’s the reputation behind the threat
even if there is no actual event or action.”’* Another investigator noted
that gang members may offer an apology to a neighborhood victim
or witness to a gang crime or promise to pay the resulting expenses,
ostensibly as a way to resolve the case short of testifying in criminal
court, but also serving as an implicit threat that the matter be taken
no further.> The “Stop Snitching” motif popularized over the past few
years in rap music, graffiti, and fashion carries the clear message that
informants and witnesses cooperate with law enforcement at their own
risk and that that cooperation is socially unacceptable.™

The threat need not be one to commit an act of violence; threats to
disclose embarrassing facts or lies about the victim, threats to report
criminal activity (real or fabricated), and immigration-related threats
(“If you leave me, you will be deported”) may be effective. In the family
setting, abusers may threaten to take away the custody of children or to
use their superior legal resources to leave the victim in financial straits.
If the family is no longer together, the abuser may threaten to report
the victim to child welfare authorities. Victims of elder abuse may be
threatened with physical or financial abandonment.

A member of the Duluth IWI team concluded that witnesses in several
cases had recanted their initial reports to police because they feared
discovery of their own involvement in drug activity.'* Two participants
in a victim focus group in Duluth recalled being blackmailed by their
abusers’ threats to report their drug use to the police. The threats pre-
vented them from calling the police, cooperating with prosecutors, or
objecting to the abuser’s child visitation and custody demands. One
said her abuser was the one who bought drugs for her and contributed
to her addiction, and then used it against her by threatening, “I won't
give this to you if you call,” and “Now [ will call the cops on you and say
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you are using.” The abuser also video-recorded her using drugs and
threatened to send the clip to police and child protective services if she
reported his abuse.’®

Modern technology makes it possible to communicate threats using
blogs, social media (e.g., Facebook, Twitter), text messages, email, and
voicemail. A victim advocate at the San Diego IWI site reported that of-
fenders’ family members and friends use social media such as Facebook
to call names, vent or threaten the victim, stage Facebook confrontations
or carry out “Facebook shunning”—the marshaling of mutual friends
to “un-friend” or ignore the victim.'® Cell phones and “smartphones”
smuggled into jails and prisons are a growing problem. The number of
phones confiscated by the federal Bureau of Prisons has doubled from
2008 to 2011; across the United States, inmates use smuggled phones
and social networking sites and “apps” to harass their victims or accus-
ers and intimidate witnesses.!” The source of these communications
may be concealed, or spoofed (faked), requiring proper evidence-gath-
ering techniques to connect them to the defendant.

Nonverbal communication without an explicit threat is another effec-
tive form of intimidation. Readily understood threats include gestures,
such as making a slashing motion across the throat, mimicking the fir-
ing of a gun, or miming the snapping of the witness’s photograph while
in the courthouse to testify. In cases involving domestic violence, hu-
man trafficking, or gang-related violence against a victim who is associ-
ated with the gang, there may be a history of violence against the victim
such that a “code” word or phrase, an outwardly ambiguous gesture,
or a facial expression associated with previous assaults is sufficient
to communicate the threat. Some threats are symbolic (e.g., a dozen
yellow roses delivered to a victim who has been told that the day she
receives a dozen yellow roses is the day she will die). Cross burnings
have been used for years as symbolic threats against African American
victims in parts of the South. Perpetrators affiliated with gangs or with
organized crime may deliver symbolic threats in the form of dead ani-
mals or utilize some other object or sign, such as graffiti, that the victim
will recognize as a threat.
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In addition to making threats against the witness personally, a defen-
dant or a third party may direct threats against the witness’s family and
loved ones, including children and pets. Victims and witnesses who are
immigrants may be threatened with reprisals against family members
in distant countries, particularly in gang-related or human trafficking
cases, where the defendants may have associates or official influence in
those countries.

Threats implied by conduct

In addition to physical violence and verbal or nonverbal threats, men-
acing conduct, such as stalking behavior, is often used to intimidate
victims. Such conduct communicates to victims and witnesses that
they are being watched by the perpetrator, and discourages continued
cooperation with investigators or prosecutors. A witness may receive
repeated hang-up calls or calls playing music or with strange sounds.
Gang investigators at the Knoxville IWI site reported frequent witness
intimidation “drive-bys”—not necessarily shooting but simply rolling
up and down streets where witnesses and their family members live.
They further noted that gang members easily round up four or five men
willing to stand on a corner in a witness’s neighborhood and stare.®
Vandalism and property damage, including graffiti, window breaking,
or shooting up a witness’s home or car sends a clear message. Practi-
tioners and witnesses at all IWI sites reported witnesses being intimi-
dated at the courthouse by offenders staring, standing close by, or mak-
ing loud noises. Gang members may fill the courtroom while a witness
is on the stand, and their visible presence may frighten the witness into
silence.

Emotional manipulation

Finally, more subtle forms of pressure, some of which may not facially
appear to be intimidation, can be used to manipulate victims in an ef-
fort to dissuade them from cooperating with law enforcement.!® Abu-
sive partners in intimate relationships have an advantage that many
defendants do not—they know precisely what their victims’ emotional
vulnerabilities are. Victims of intimate partner violence may be the re-
cipients of tearful apologies, declarations of love, assurances that the
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abuser will change if only the victim will be forgiving, promises to quit
drinking or using drugs, or promises to marry or to attend counseling
sessions. These are common tactics that play upon the victim’s desper-
ate wish not to be in the position of being responsible for the criminal
conviction of someone the victim once loved, and for whom the victim
may still care deeply—someone with whom the victim may have chil-
dren. The defendant may convince the victim that if the case goes away,
the defendant will finally change, having received an important “wake
up call” Other offenders play more to the emotion of guilt than love.
Practitioners and domestic violence victims at the IWI site in San Diego
reported that abusers made victims feel guilty by crying, by threaten-
ing suicide, or by telling victims that criminal charges will cause them
to lose their jobs or to be discharged from the military.*® Offenders
also lied to victims in an effort to make them feel guilty so they’ll drop
charges: “They’ve got me in a cell with a rapist” and “I'll go away for 20
years.”*!

This kind of emotional pressure may come not only from the abuser,
but also from family members of both parties, particularly when, as so
often happens, the abuse has been hidden from others. Abusers are of-
ten very skilled at presenting a calm, reasonable, and loving appear-
ance around family and friends, and are frequently adept at gaining
their sympathy and support at the expense of the victim, who is often
intentionally isolated from other potential sources of support. In such
cases, it is possible that the individuals exerting the pressure may be
unaware that they are advancing the abuser’s scheme to silence the vic-
tim. Domestic violence victims at the San Diego IWI site reported they
were intimidated during court appearances by the abusers’ families,
who called them names or otherwise harassed them while in the court-
house. A victim advocate at this locale explained, “Families do so to
‘help’ the defendant not contact the victim; that is, they vent or threaten
on his behalf.”**

Children are particularly vulnerable to emotional manipulation. Chil-

dren of an abusive relationship may be co-opted by the abuser, who
will blame the victim for the arrest and incarceration and will encour-
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age the children to pressure the victim to drop the charges. Sometimes
boys will emulate their fathers’ treatment of their mothers and become
surrogate abusers in their fathers’ absence or support their fathers in
other ways. For example, a participant in a victim focus group at the
Duluth IWI site reported that her abuser told their son that she ran over
his foot, which was untrue; however, her son repeated the allegation to
a child protection services worker as if he had witnessed it and he was
believed. Another participant in this group noted that children were
one of the “many reasons people don’t leave; and kids are scared [the
abuser] will be mean to their mother.”?®> The children thus are placed
squarely in the middle: they are both manipulated by the abuser and
used as a means to manipulate the other parent, the domestic violence
victim.?*

In cases involving child sexual assault by a parent or other relative,
emotional manipulation to prevent disclosure is often an integral part
of the abusive conduct. At a court appearance in Duluth, a perpetrator
of a child sexual assault admitted during his plea hearing that he had
prayed with his eight-year old victim after the assault.?> The non-abus-
ing parent or other relatives may be in denial that the abuse could have
occurred, and may threaten the child’s security by blaming the child for
breaking up the family. The child may be threatened with placement in
foster care or a group home, or may be blamed for provoking the abuse.
The child may ultimately recant the report of abuse or “forget” what
happened to regain his or her sense of security.?® Children may also be
bribed with promises or gifts to change their testimony.

Legal intimidation

In addition to family, friends, and criminal associates, a defendant has
another potential source of third-party intimidation: the legal defense
team. While ethical defense attorneys routinely abide by court rules and
orders, and refrain from conduct whose only purpose is to harass and
intimidate a victim or witness, all too often attorneys who are heedless-
ly overzealous, or who fail to control their investigative team, conduct
the defense in ways that serve the defendant’s intention to prevent the
victim or witness from testifying.?” At the IWI sites in San Diego and
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Duluth, practitioners reported that some defense attorneys told victims
and witnesses that nothing would happen to them if they didn’t show
up for court.”® Other inappropriate tactics such as repeatedly harass-
ing the victim for an interview (when the desire not to speak with the
attorney or investigator has been clearly communicated), invading the
privacy of a victim by seeking personal or confidential information that
has no possible relevance to the proceedings, or seeking unwarrant-
ed psychiatric or physical examinations of the victim may cause that
victim to cease all cooperation with the proceedings or even to go into
hiding to avoid the intrusiveness of the defense investigation. Unethi-
cal defense attorneys may share with their clients personal information
about a victim or witness obtained in discovery that has been restricted
to the attorney only by virtue of a protective order.*

B. Who is vulnerable to intimidation?

Although victims and witnesses can be intimidated in almost any kind
of criminal case, including those involving white-collar crime and offi-
cial corruption, certain categories of victims and witnesses are partic-
ularly likely to be subjected to intimidation attempts. Where such wit-
nesses have multiple factors that make them vulnerable (e.g., a victim
of domestic violence who is also a recent immigrant), the opportunities
for intimidation, and the kinds of threats to which they may be subject-
ed, increase accordingly.

Victims of domestic violence

Victims of domestic violence are almost always subjected to some form
of intimidation or manipulation during the course of criminal proceed-
ings, as are their children. Often others close to the victim, such as fam-
ilies and friends, are subjected to efforts by the abuser to discourage
them from cooperating with the investigation or from providing emo-
tional or material support to the victim.

Witnesses to organized-crime- or gang-related violence

Witnesses to violence perpetrated by a criminal organization are fre-
quently subjected to intimidation tactics in connection with their hav-
ing provided information or cooperation to law enforcement. More-
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over, criminal organizations such as gangs are likely to perpetrate an
atmosphere of fear and intimidation in the neighborhoods where they
operate. This kind of community-wide intimidation contributes to the
“no snitching” credo that frustrates the ability of law enforcement to
effectively investigate and prosecute such crimes.

Human trafficking victims

Human trafficking victims in the sex-trade or forced-labor markets are,
like domestic violence victims, subjected to intimidation and threats on
an ongoing basis as part of the trafficker’s scheme to ensnare them and
then to keep them enslaved. The level of intimidation only increases
with the prospect of a victim’s cooperation with an investigation of the
trafficker. For victims of “gang pimping,” in which gang members coop-
erate in sex-trafficking activities, the intimidation can be overwhelm-
ing. San Diego Deputy District Attorney Gretchen Means told an inter-
viewer from America’s Most Wanted that gangs use social media sites to
glorify the pimp-prostitute lifestyle for the purpose of luring impres-
sionable and vulnerable girls into the trade. Once in, these victims are
trapped—gangs can have hundreds of members. As Means explained,
“If you think how coercive and manipulative it could be to have this re-
lationship with one person, multiply that by 400 and add all of the lay-
ers of the intimidation and violence that is inherent in a criminal street
gang.” Means further observed that the girls are not only trapped, but
they may be marked for life. “It is common for pimps to brand their girls
or tattoo them. Itis a way for her to not just advertise who she belongs
to and whose property she is, but also as a way to remind her that she’s
not hers, she’s his.” 3°

Trafficking victims often share characteristics with other vulnerable
groups, as when the victim is also involved in an intimate relationship
with the trafficker or when the victim is an immigrant, potentially sub-
ject to deportation or whose family members in his or her home coun-
try may be threatened with harm.
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Immigrants

Victims who are immigrants, particularly those who have only recent-
ly arrived in this country, may be subjected to threats of deportation.
In cases involving gangs with a presence in the victim’s home country,
or human traffickers with contacts and influence in the victim’s home
country, the victim may be threatened with harm to family members
who remain in that country. The vulnerability of immigrant victims in-
creases when there are barriers of language and of culture that prevent
them from seeking support services or from understanding, or trusting,
law enforcement and the criminal justice process.

Child and juvenile victims and witnesses

Child witnesses and victims are particularly vulnerable to threats and
emotional manipulation. Because of their dependence on the adults in
their lives, including the abuser in cases of family violence and sexu-
al abuse, children may ally with the abuser for their own physical and
emotional safety. Child victims of human trafficking are isolated from
responsible adults, such as teachers and healthcare providers, who
might otherwise assist them.

Juvenile victims of, or witnesses to, gang violence are often members
of a gang, themselves—either members of the same gang as the defen-
dant(s), or members of a rival gang. As such, they are subjected to an
even higher degree of pressure, threats, and retaliation than victims or
witnesses who have no connection to gang activity. Juvenile gang mem-
bers, moreover, are likely to have little support from parents or contact
with trustworthy adults such as teachers or counselors. Juvenile wit-
nesses to gang violence present unique witness management problems,
since their social and emotional ties to the gang may be so strong that
they resist efforts by law enforcement to protect them during and after
the criminal investigation. Most law enforcement agencies are present-
ly ill-equipped to provide the services that these young witnesses need
for their ongoing safety.®!

Victims and witnesses in institutional settings or insular communities
Victims of abuse or violence occurring in institutional settings, such as
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schools, prisons, hospitals, or group homes are particularly vulnerable
to intimidation, regardless of whether the assailant is a staff member
or another student, inmate, patient, or resident.3> Where the abuser is
a staff member, that individual typically has tremendous power over
the life and well-being of the victim. An abuser who is removed from
the institution may leave behind friends who are in a position to intim-
idate or to retaliate against the victim for disclosing the abuse. When
the assailant is another student, inmate, patient, or resident, that de-
fendant also may have allies who are able and willing to intimidate the
victim or any witness courageous enough to speak out. In correctional
institutions, the institution itself may effectively “punish” the victim or
witness by placing him or her in isolation from others for the witness’s
own protection. Such segregation may result in the loss of privileges
enjoyed by individuals in general population, and may even backfire by
highlighting the fact that the witness is cooperating.

Incarcerated witnesses to crimes committed outside the institution
often face risks from the defendant against whom they are cooperat-
ing and from the defendant’s incarcerated associates. Even transfers to
other institutions may not assure the safety of such witnesses where
the prison grapevine can rapidly communicate information between
institutions about who is cooperating against whom. Such witnesses
are sometimes directly threatened while they are being transported for
court appearances or placed in holding facilities while waiting to testify.

Institutional vulnerability exists not only in the brick-and-mortar insti-
tutions described above, but also where crimes are committed within
social, governmental, or religious groups such as the military, churches
or other religious bodies, insular religious or cultural communities, po-
lice departments, or youth organizations. In such settings, victims and
witnesses may be subjected to tremendous pressure from third parties
to remain silent for the “good” of the larger group, or to protect the
reputation of a defendant who holds a position of leadership or author-
ity. An advocate at the San Diego IWI site, a community with a signif-
icant military population, reported that many victims are reluctant to
report abuse out of fear that their reports of abuse at the hands of ser-
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vice members, widely regarded as heroes, will be disbelieved. She has
observed several instances of service member abusers wearing their
uniforms to court in an apparent effort to enhance their credibility and
to further intimidate their victims.** Similarly, in Knoxville, there were
several observations of victims being intimidated when their abusers
attempted to bolster their credibility by bringing the family minister to
court appearances.®*

Participants in the criminal justice system

Although threats against criminal justice professionals and jurors are
not as widespread as those against civilian witnesses, they do occur.
Criminal defendants may make threats, or may plan or carry out acts of
violence, against police, investigators, prosecutors, jurors, and judges
involved in the criminal proceedings, and sometimes even against their
own lawyers.?> An assistant county attorney in Duluth reported she
was threatened by a defendant she was prosecuting for witness tam-
pering.** Domestic violence defendants sometimes threaten or commit
acts of violence against the opposing attorney in matrimonial or child
custody cases, or against the judges presiding over such cases. These
targets are, however, much more likely to report the intimidation and
to cooperate with any investigation and prosecution of such attempts.

In addition to the more overt acts or threats, intimidation against prac-
titioners or jurors can be subtle or implicit. A team member at the
Knoxville IWI site recalled reporting for jury duty in a criminal case
and observing a woman who appeared to be a girlfriend or family mem-
ber of the defendant writing down potential jurors’ names. The team
member said, “I've been a law enforcement officer for many years and
I found that intimidating - not just for me but thinking of my family,
my address being be in that person’s hands ... .”*” A detective from
the Knoxville IWI site recalled how he felt while testifying at the parole
revocation proceeding involving a violent offender. Throughout the
detective’s testimony, the offender fixed him with “the thousand mile
stare.” The detective explained his belief that suspects and offenders
who gesture, swear, get loud, etc. were often “just venting.” But he be-
lieved that someone who engaged in an unblinking, hate-filled stare for
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an entire hearing is someone thinking, planning, and capable of fixating
on not only him (the detective) but also other ways to get at him, such
as attacking his family.*® A victim advocate at the Duluth IWI site de-
scribed incidents in which defendants had called her a bitch, had spat
upon her, and had followed her for several blocks.*’

C. Where does intimidation occur?

Intimidation attempts can occur anywhere the witness may be located.
For this reason, many law enforcement professionals agree that witness
relocation is the most reliable way to prevent intimidation.** However,
as will be discussed further infra, relocation is often not practicable for
a variety of reasons, and even when it is accomplished, witnesses may
find themselves unable to strictly abide by its terms and thus may un-
dermine its effectiveness.

Witness intimidation may occur at the scene of the crime, with the de-
fendant or criminal associates directly warning victims and witness-
es not to report what has happened. After the crime, victims and wit-
nesses may be subject to intimidation attempts in their homes, while at
school or at work or while traveling to and from those locations, while
going about their other day-to-day activities (e.g., shopping, going to
the gym, dropping off children at school or for day care), at the hospi-
tal while being treated for their injuries, at the police station, on their
way to court, at the courthouse, or in the courtroom itself, as well as in
the visiting areas of jails or prisons. Technology has made it possible to
convey intimidating messages through cyberspace, so that witnesses
may be subject to intimidation any time they log onto their computers
or use their cell phones.

Although intimidation most often occurs out of the view or hearing of
other witnesses, defendants in cases involving gang activity may com-
mit public acts of violence for the purpose of intimidating other gang
members (including rival gangs) or the entire community. Likewise, a
trafficker may threaten or assault a victim in view of other victims as a
warning of what is to come if any of them speak out.
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D. When does intimidation occur?

Intimidation commonly occurs prior to and throughout the criminal
justice proceedings. It most often occurs during or immediately after
the crime, during the time between arrest and trial (often peaking just
before trial), and while the trial is in progress.

To a somewhat lesser extent, however, intimidation also may occur
during the time between the verdict and sentencing, while the sen-
tence (custodial or non-custodial) is being served, and even beyond.
Post-verdict intimidation is often an effort to secure a recantation by
the witness or to manufacture “newly discovered evidence” (e.g., to ob-
tain false testimony in support of an alibi) in support of a motion for a
new trial or post-conviction relief. Victims may be subject to renewed
intimidation around the time of parole or early-release hearings, to
prevent their filing an objection to the defendant’s release from prison.
Actual violence against a witness following a conviction may be simple
retaliation or it may be intended as a message to others about the con-
sequences of cooperation with law enforcement.

II. PREPARING TO MEET THE CHALLENGE: TRAINING,
CROSS-TRAINING, AND COLLABORATION AMONG LAW
ENFORCEMENT AND ALLIED PROFESSIONALS

The most dedicated of professionals cannot effectively address the
problem of witness intimidation unless they know how and when it
is likely to occur, how to recognize it and investigate it, and how to re-
spond in a manner that protects the witness while holding the offend-
er accountable—not only for the original crime, but for the efforts to
obstruct justice. Law enforcement and other professionals must be
trained in best practices to achieve this goal. Moreover, the exchange
of information and expertise, through ongoing cooperation and collab-
oration among law enforcement and allied professionals, is critical if
they are to successfully meet the challenges presented by witness in-
timidation.
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A. Training

Officers and investigators must be trained to conduct their investiga-
tions and interviews in a manner that protects witnesses whose safety
would be compromised if their cooperation became known, and trained
in witness protection and management strategies that help to prevent
intimidation and make witnesses feel safe and secure. Those assigned
to specialized units (e.g., domestic violence, human trafficking, or gang
violence units) should receive training in the dynamics of the relation-
ships between offenders and victims, and in the intimidation tactics
commonly used in particular types of criminal activity. They should be
trained to recognize which victims and witnesses are most likely to be
subjected to intimidation, which will be most vulnerable in terms of
risk to their safety or the risk that they will recant or refuse to testify at
some pointin the proceedings, and how those risks can be minimized or
managed. For investigators, training in proper evidence-gathering and
documentation techniques is critical to evidence-based prosecution,
which permits successful prosecution even without the participation
of the victim.*! Specialized training in the investigation of electronic or
digital communication and surveillance is crucial to the investigation
of cases involving stalking, and to the investigation of intimidation that
makes use of those technologies.

Prosecutors must be trained in techniques that will allow them to effec-
tively prosecute cases involving intimidation. They should be familiar
with all of the options available to address the issues surrounding wit-
ness intimidation, including the availability of proceedings to preserve
witness testimony, proper preparation of witnesses for hearings and
trials, the legal constraints imposed by the Sixth Amendment Confron-
tation Clause as interpreted in Crawford v. Washington** and its progeny,
the law in their jurisdiction concerning forfeiture by wrongdoing, state
statutes under which witness intimidation conduct may be charged,
available motions to redact sensitive personal witness information,
available bail and sentencing conditions to promote the safety of vic-
tims and witnesses, voir dire techniques and appropriate jury charges
to address the issue of recanting or absent victims and witnesses, and
effective trial strategies to employ in presenting their cases to a jury.
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Correctional institution administration and staff should be trained to
monitor inmate communications with those outside the institution,
whether in writing, by phone, or during visits, to deter and detect in-
timidation attempts, as well as to monitor and control inmate commu-
nications within and between institutions. Institutional staff at jails,
prisons, hospitals, schools, and group homes should further be trained
to understand that any form of retaliation or pressure against a victim
in a case involving abuse by other staff, inmates, patients, students, or
residents cannot be tolerated, and should be trained in proper docu-
mentation and prompt reporting of any such incidents.

Probation and parole officers should be trained to carefully monitor the
offender’s compliance with conditions such as no-contact provisions,
batterers’ intervention programs, alcohol or substance abuse treat-
ment, mental health treatment, and restitution. Effective monitoring
requires that such officers maintain contact with victims to assess, on
an ongoing basis, whether the offender is complying and whether there
are ongoing risks to the victim.

Healthcare professionals and hospital staff involved in treating vic-
tims should be trained in practices that will protect the victim’s physi-
cal safety and privacy while under their care and promote the victim’s
ongoing safety upon discharge. They should also be trained in proper
documentation of injuries and of statements made by the victim for
purposes of receiving medical care.*

Advocates should be trained in threat assessment and safety planning
techniques, and should be familiar with eligibility requirements to ac-
cess the various resources and services, such as housing or relocation
assistance, counseling, substance-abuse treatment, financial assistance,
and immigration or other civil legal assistance, that may be available to
help protect and assist victims and witnesses throughout the criminal
proceedings and beyond.
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B. Cross-training and collaboration

Police, prosecutors, advocates, probation and parole officers, correc-
tions personnel, healthcare professionals, and social services profes-
sionals all can play important roles in the prevention and detection
of, and response to, witness intimidation. Each of these groups has a
unique perspective on the problem, and each has specialized expertise
and resources of value to the others in their common mission. Because
each of these groups of professionals intersects with victims and wit-
nesses in different contexts, and at different points in the criminal jus-
tice process, it is essential that they communicate with each other, that
they cross-train each other, and that they cooperate in a coordinated
fashion to minimize the opportunities for intimidation and to maximize
the effectiveness of their responses. Such cooperation allows profes-
sionals to share expertise and resources, to recognize additional re-
sources worthy of development, to recognize and address any systemic
“gaps” that allow intimidation to occur, and to exchange information
and intelligence that bears on witness safety. A coordinated effort will
help to ensure that victims and witnesses remain safe, while encourag-
ing their continued cooperation with the criminal justice system. Coor-
dination also facilitates the evidence-based prosecution practices that
will permit successful prosecution even if the victim or witness later
becomes uncooperative or unavailable for trial.

Although specialized investigative units have many advantages—most
notably the development of significant expertise in the investigation of
certain kinds of criminal activity—such units must not hesitate to draw
upon the expertise of others when appropriate. Many cases of domes-
tic violence, sexual violence, and human trafficking involve defendants,
victims, or witnesses who have connections to narcotics or gang activi-
ty. Conversely, many drug dealers and gang members engage in domes-
tic violence, commit acts of sexual violence,* or are involved in human
trafficking. Investigators in these specialized units should regularly
coordinate and share information and intelligence with those in other
units. Information and intelligence about the gang affiliation of a defen-
dant or witness, that individual’s status in the gang’s hierarchy, and the
history or reputation of the gang and of the defendant for violence may
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enable investigators to more realistically assess the threat that the de-
fendant and other gang members or criminal associates pose to partic-
ular witnesses in the case. Such threat assessment will enhance safety
planning, and will permit the allocation of witness protection resourc-
es where the threat is the greatest. In addition, intelligence gathering
may reveal the existence of conspiracies designed to silence witnesses,
which in turn may be investigated, dismantled, and prosecuted.

Law enforcement collaboration with other allied professionals is equal-
ly important. Collaboration with healthcare professionals will help to
ensure that victims are safe while they are being treated for their inju-
ries, and that important corroborating information is documented in
medical records. Victim focus group participants and victim advocates
at the Knoxville IWI site reported that victims were sometimes accom-
panied by their abusers to medical facilities tor treatment of their inju-
ries. The abusers prevented them from saying anything to medical staff
about the cause of their injuries and from asking anyone to contact po-
lice. In some instances, abusers provided a false explanation to medical
providers about the cause of victims’ injuries. Victims said that no one
“picked up” on what was going on and that no one separated the parties
to talk to victims privately.*®

Collaboration with advocates and with social service providers, ideally
using inter-agency cooperative agreements enabling assistance to be
provided on short notice and with the proper degree of confidentiali-
ty,** will facilitate provision of support services such as relocation as-
sistance, counseling, substance-abuse treatment, financial assistance,
and civil legal assistance that victims and witnesses may need in order
to safely cooperate with law enforcement throughout the investiga-
tion. Collaboration with the judiciary*” can help to ensure that policies
promoting the safety of victims and witnesses will be implemented in
the courthouse. Collaboration with institutions such as jails,*® prisons,
schools, hospitals, and group homes can facilitate the development of
policies and procedures that will protect cooperating victims and wit-
nesses within the institution, as well as those on the outside, by de-
terring such incidents and by ensuring proper documentation and
prompt reporting of any that do occur. Collaboration with probation
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and parole officers can promote the effective monitoring of convicted
offenders throughout their supervised release so that any special con-
ditions, such as batterer’s intervention programs, alcohol/substance
abuse or mental health treatment, and restitution, will be appropriately
enforced.

While any of these collaboration efforts can be undertaken on an ad hoc
basis, the designation of an individual or a unit within the prosecutor’s
office to coordinate such efforts may be the most efficient way to en-
sure that regular communication and training opportunities are made
available to all concerned professionals. Such a coordinator can act as
a clearinghouse, through which available resources can be accessed,
notification of training opportunities can be distributed, and recurring
problems or issues addressed. A working group or committee, com-
prising representatives of all concerned groups of professionals, could
help to ensure that cooperation continues on an ongoing basis.

III. PREVENTING INTIMIDATION AND MINIMIZING ITS EFFECTS

Because intimidation can be both pervasive and subtle, and because it
can span such a lengthy period of time and can involve so many differ-
ent forms of coercion, law enforcement and allied professionals must
be vigilant in eliminating as many opportunities for intimidation as
possible and in denying defendants access to the tools by which it can
be accomplished. Obviously, it is not possible to eliminate all opportu-
nities for witness intimidation, but certain practices can reduce the fre-
quency of its occurrence, and can ameliorate the effect of such attempts
on the safety and security of victims and witnesses as well as the effect
on their willingness to cooperate. Moreover, many of the same prac-
tices that help to prevent witness intimidation also contribute to the
ability of law enforcement to detect and investigate it and to respond
effectively when it does occur.

The following sections discuss practices that can be implemented by
law enforcement and allied professionals that will help to prevent or

minimize intimidation attempts throughout the criminal proceedings.
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Although the sections are organized according to the profession or
function that typically would assume responsibility for particular prac-
tices, local considerations may dictate that responsibility be allocated
in a different fashion.

A. Law enforcement practices

Community Oriented Policing

Police and investigators dealing with gang violence are well aware of the
reluctance of witnesses to cooperate in providing information, testimo-
ny, or other evidence in such cases. Such reluctance is, in part, a prod-
uct of fear deliberately induced by the gangs, both in connection with
a specific crime of violence and as an element of their territorial con-
trol of the neighborhood in which they operate. This kind of communi-
ty-wide intimidation enables the gang to engage in a variety of criminal
activities with relative impunity. However, the reluctance of witnesses
in gang-dominated neighborhoods to come forward and to cooperate
with the police is not attributable solely to fear of the gang. Community
residents and researchers alike have observed that the “no-snitching”
mindset permeating many of these neighborhoods is a product not only
of intimidation, but also of a widespread mistrust of police and a lack
of confidence that law enforcement can and will protect the community
from intimidation and violence.*® Investigators of gang crime and gang
intelligence at the Knoxville IWI site described a neighborhood culture
of not snitching: “In areas we work, gang intimidation is the gener-
al culture. The ‘stop snitching’ thing is preventative. It's not trying to
target a specific witness; it’s to discourage anyone in the area from say-
ing anything. We don’t have witnesses coming forward. You'll have 100
people around a shooting, and no one will say anything.” A prosecutor
who was then prosecuting a firearms charge against a serious offender
agreed: “There is a culture of intimidation that exists in some of the
housing projects. Everyone is close-knit. Everybody knows everybody.
Drug dealers do what they can to protect their turf. Intimidation is a
‘workplace policy’ and so is not calling police - it’s an unspoken rule.”*°

Community oriented policing, in which officers and investigators estab-
lish a relationship with members of the community on an ongoing ba-
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sis, not just in response to a crime that must be solved, helps to build an
atmosphere of trust and enhances the willingness of witnesses to coop-
erate.’! In addition, sensitivity to safety concerns during the course of
the investigation will do much to allay fears. Officers and investigators
should use care that witnesses are interviewed or transported for ques-
tioning discreetly, that all safety concerns are taken seriously, and that
acts of intimidation are investigated and addressed promptly.>?

Responding to the scene of the crime

Officers and investigators conducting on-the-scene investigation in a
neighborhood dominated by gang and other organized criminal activ-
ity must be discreet about the manner in which they elicit information
from potential witnesses. Officers should take care that any canvassing
does not appear to single out any witnesses as potentially cooperating.
In some communities, officers who canvass the neighborhoods will of-
fer potential witnesses a business card with the investigator’s phone
number, but advertising a service, such as an auto repair shop. The re-
cipient can safely keep the card for later contact without fear of being
discovered with the investigator’s card in his or her possession.>® This
strategy may also be effective in human trafficking cases, where the
victim or witness will have to return to a residence or other location
shared with others who might report their cooperation to the trafficker.
Investigators should arrange to meet with witnesses at neutral loca-
tions to avoid calling attention to the fact that they are speaking with
the police.

Discretion is equally important in on-the-scene investigation of crimes
that occur in the home. Responding police should be alert for the pres-
ence of intimidation when responding to any crime potentially involv-
ing domestic violence, child abuse by a family member, or elder abuse.
Interviews of victims and witnesses should be conducted in private,
where the witnesses cannot be observed or overheard by the suspect
or others. When responding to a private residence, officers should be
particularly alert to subtle interactions between the parties that may
indicate that the victim or witness has already been warned about
talking to the police.
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During the private interview at the scene, officers should ask about any
intimidation that has occurred, not only on the present occasion, but in
the past, as well.>* The witness’s responses to these questions should
be documented in the police report. It can be safely assumed that in al-
most all cases of domestic violence, child abuse, or elder abuse, threats
or other kinds of intimidation will have occurred; it is good strategy
for the officer’s interview to proceed on that assumption, asking the
victim or witness what he or she has been warned or led to believe will
happen if the abuse is reported.>> Waiting until a formal interview is
conducted, perhaps hours or days later, may be too late to get a truth-
ful, complete response to these questions about intimidation. This in-
formation is critical to threat assessment and safety planning, as well
as providing a basis for the State to request an appropriate bail with
appropriate conditions that will minimize the opportunities for further
intimidation.

Where the victim discloses recent intimidation, police should charge
the defendant with those offenses as well as the underlying crimes.
Charging intimidation offenses at the earliest opportunity will help to
ensure an appropriate bail and will help to keep the focus of any fol-
low-up investigation and subsequent prosecution on the issue of intim-
idation.

Restraining orders/orders of protection

Where the victim is eligible for a restraining order or order of protec-
tion, police should assist the victim in obtaining such an order. Although
such orders do not prevent a determined abuser from attempting to
intimidate or manipulate the victim, they do provide certain import-
ant safeguards. Any violation of the no-contact provisions of an order
should, in most cases, result in immediate arrest of the offender. This
enables police to act before simple contact evolves into a greater threat.
In addition, such orders usually provide the victim with temporary cus-
tody of children, may prevent or restrict visitation by the abuser, and
may provide the victim with temporary economic support.
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Generally, only the victim can obtain a restraining order; law enforce-
ment, or even concerned family members, usually cannot apply for an
order on a victim'’s behalf. There may be an exception, however, where
the victim has been injured so severely as to be incompetent to apply
for an order, or even to make a decision whether to do so. In such cases,
an officer should attempt to apply for an order on behalf of the victim
pending sufficient recovery to make a decision whether to apply for
one.

Assistance in obtaining medical treatment/shelter

Responding officers should encourage victims to obtain medical eval-
uation and treatment for any injuries, particularly in cases involving
strangulation, where life-threatening effects may not be apparent until
hours or days after the assault.>® If necessary, officers should provide
transportation to the hospital. Regardless of who transports the vic-
tim, however, officers should be sure to communicate with the hospital
about any potential safety concerns that may arise during or after the
victim’s treatment. It is essential that criminal suspects and their asso-
ciates be prevented from having access to the victim while at the hospi-
tal and that the discharge plan includes provisions for the victim’s safe-
ty upon release. Communication with medical providers allows them
to take all appropriate steps to ensure the victim’s safety while in their
care and upon discharge.

If no medical treatment is needed or accepted, officers should assist the
victim with transportation to a shelter or other safe location, if neces-
sary and desired by the victim.

Threat assessment and safety planning

If at all possible, officers should arrange for the victim to meet with an
advocate, preferably with an in-person handoff from the officer to the
advocate, for additional assistance and for safety planning. If no advo-
cate is immediately available, the officer should conduct a preliminary
threat assessment and interim safety plan to help assure the victim'’s
safety until a more comprehensive assessment and planning can be
conducted.
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Follow-up investigation should include a detailed history from the
victim, covering not only the history of violence between the parties,
but also prior acts of intimidation and manipulation, focusing on prior
incidents that may not have been reported and on prior charges that
may have been dropped or dismissed, including restraining orders/or-
ders of protection that were dismissed®” at the victim’s request. Some
of these incidents may have occurred in other jurisdictions, and police
reports (if any), statements, and other relevant information should be
obtained from the police department or prosecuting authority han-
dling the prior case. This history will aid in assessing the threat posed
by the defendant to the victim’s physical and emotional safety, and will
provide important clues to what intimidation tactics may be used in
the present case. Such information also may be invaluable later if it be-
comes necessary to file a motion to admit evidence under forfeiture by
wrongdoing, since it will help to prove the defendant’s history of intim-
idating or manipulating the victim and, thus, to show that any future
failure to appear or refusal to cooperate is most likely the result of the
defendant’s actions.*®

Several threat-assessment instruments have been developed for use
in domestic violence cases, including the Spousal Assault Risk Assess-
ment Guide (SARA),>® MOSAIC,*® the Danger Assessment,®! the Domes-
tic Violence Screening Instrument (DVSI)® (or its revised version, the
DVSI-R),®* and the Ontario Domestic Assault Risk Assessment (ODA-
RA).%* Investigators and prosecutors specializing in gang-related vio-
lence have suggested that the threat to witnesses of gang violence can
be ranked according to the relationship the witness has with the gang
or with the neighborhood, ranking the threat from lowest to highest:
(1) witnesses who are strangers to the gang and to the neighborhood;
(2) witnesses who live in, or frequent, the neighborhood but have no di-
rect connection to the gang; and (3) witnesses who are members of the
gang, or of a rival gang.®® In addition, the history of the gang or partic-
ular gang members, and their reputation for violence, may be factored
into the assessment of the likely danger to the witness. The United Na-
tions Office on Drugs and Crime has proposed factors to be considered
in assessing risk to victims of human trafficking.®¢
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B. Medical personnel/hospital practices®’

Security during medical treatment

Victims may be vulnerable while at the hospital for emergency treat-
ment after an attack where the defendant has not yet been arrested, or
in gang-related cases where the defendant’s associates remain free to
act. Where the victim is being treated at the emergency room, or ad-
mitted for treatment at the hospital, hospital staff should be informed
of the situation so that no information, including the victim’s condition
or room number, or perhaps even the fact that the victim is at the hos-
pital, is inadvertently released. In appropriate circumstances, it may
be necessary for the victim to be admitted for treatment under an as-
sumed name. If that is done, it is essential for police or for the hospital
to document somewhere, in some fashion, the name under which the
victim was admitted; otherwise it may be difficult to later obtain nec-
essary medical records for use in the investigation and prosecution of
the crime.

Treating professionals must also take special precautions with respect
to patient privacy and access if the patient is a victim of domestic vio-
lence. Ordinarily, a spouse is considered next of kin and can obtain in-
formation about the victim, may be allowed in the victim’s room during
treatment, and may have the victim released to his or her care following
discharge. In such cases, even if there is no restraining order, the hospi-
tal should refuse to allow the abuser access to the victim or any infor-
mation about the victim’s condition or discharge plans.

Discharge planning

Hospitals and treating professionals should question patients treated
for injuries, suicide attempts, or drug/alcohol overdose and intoxica-
tion, even if they have not presented as victims of domestic violence, as
to their safety upon release. If the patient is fearful for his or her safety
at home, a social worker or advocate should assist the patient in mak-
ing alternative living arrangements or other interim plan to enhance
safety until a more permanent plan can be made.
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C. Victim advocate/witness protection practices

Where funding and staffing resources permit, a dedicated unit within
the prosecutor’s office to handle issues of witness protection is desir-
able. When witnesses have been identified to be at high risk for seri-
ous intimidation, such a unit can be invaluable in providing relocation
(on an emergency, temporary, or long-term basis) and related services.
This can be a complex undertaking requiring management of myriad
aspects of the lives of witnesses and their families. A specialized unit
can facilitate the interagency cooperation previously discussed, and
can act as a clearinghouse for resources to assist intimidated witness-
es. Where a separate unit is not practicable, or where the caseload in-
volving serious threats of violent intimidation is not great enough to
justify the existence of a separate unit, there are a variety of ways in
which these services can be managed. An excellent resource covering
many aspects of witness management and protection can be found in
the National Institute of Justice’s publication, Preventing Gang- and
Drug-Related Intimidation,®® much of which is applicable in other cases
involving violent intimidation.

Whether witness protection issues are handled by a dedicated witness
protection unit, by a general victim advocacy unit, by the lead investiga-
tor in the case, or by some other agency, threat assessment and safety
planning must be an ongoing process, with continual re-evaluation to
respond to any new developments affecting the witness’s safety and
security. Other assistance, including provision of, or referrals to, victim
compensation funds, other forms of financial assistance, counseling,
substance-abuse treatment, and immigration or other civil legal assis-
tance, will enhance a witness’s ability and willingness to continue to
cooperate with law enforcement.

Threat assessment and safety planning

Victims and witnesses potentially vulnerable to intimidation should be
counseled about safety planning as soon as possible. Each safety plan
will be unique, depending upon the witness’s circumstances and the
nature of the threat posed by the defendant. Threat assessment tools
may help to determine the degree of danger. While such tools are not
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foolproof, and are limited to an assessment of physical danger (as op-
posed to the risk that the witness will be subjected to intimidating con-
duct), they still assist in evaluating the relative danger.

Victims and witnesses may need to be educated about what to expect
in the way of intimidation or manipulation by the defendant. Victims of
domestic violence, in particular, may be so accustomed to their abusers’
techniques of intimidation and manipulation that they may not recog-
nize such acts for what they are. A focus group of victims at the Duluth
[WI site recognized this need, suggesting that there should be a support
group for victims whose abusers were incarcerated, to support them
through the inevitable jail calls and other pressures to renew the rela-
tionship and to refuse to cooperate with prosecutors.®

Advocates should discuss the likelihood of intimidation with a domestic
violence victim at the earliest opportunity. As discussed previously, the
initial investigative interview with the victim should include questions
about any history of dropped charges, threats, promises, or retaliation
that may have occurred in the past. It should be explained to the victim
that these same kinds of acts are likely to occur as a result of the pres-
ent crime. The attempts may be more determined and desperate if the
consequences to the offender are greater than on previous occasions,
and may escalate if they do not immediately achieve the desired result.
Advocates and investigators should emphasize that law enforcement
will take action to shut down any such intimidation, but that this can
only be accomplished if the witness reports it.

In discussing safety concerns with victims and witnesses, itis important
to strike an appropriate balance between emphasizing practical safety
measures and inducing excessive, and perhaps unwarranted, fear or
panic. The discussion should be both calm and honest, and the victim
or witness should be encouraged to actively participate in the planning.
Advocates and investigators should be truthful about what they can and
cannot do to assure the witness’s safety, but at the same time reassure
the witness that his or her safety will be a primary consideration as the
case moves forward. At the same time, witnesses should be encouraged
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to be honest about what kinds of measures they are willing to comply
with. A safety plan is only as good as the willingness of the witness to
follow it. A good safety plan takes into account the relative merits and
limitations, advantages and disadvantages, of available strategies for
the particular witness’s situation. The victim is often an accurate judge
of what actions may escalate an abuser’s violence.

As already noted previously, relocation of witnesses may be the most
effective way to prevent intimidation. Although some states have cen-
tralized witness protection programs, the eligibility for participation in
such programs may be limited. In addition, such programs are, by far,
the most disruptive to the personal lives of witnesses and their fami-
lies, since participation typically requires isolation from, and bars com-
munication with, friends, family, and locations with which the witness
has been comfortable and familiar. Moreover, such programs tend to
be very costly.”® In appropriate cases, however, witness relocation pro-
grams provide very effective protection to the participating witness.

Depending upon the circumstances, however, less drastic forms of re-
location may be just as effective in reducing the opportunities for wit-
ness intimidation. Temporary relocation to a shelter or to the home of
a distant friend or relative may be sufficient to protect the witness until
the defendant is in custody, or during high-risk periods such as the time
just before trial or a critical hearing. Permanent relocation to a dif-
ferent housing project or to publicly-subsidized (“Section 8”) housing
will make it more difficult for the defendant or any criminal associates
to contact the witness, and may provide sufficient protection under
the circumstances. Such measures are less stressful and disruptive to
witnesses and their families, and less costly for law enforcement, than
more comprehensive supervised relocation of the type offered by tra-
ditional witness protection programs. To the extent that disruption to
their lives is minimized, witnesses are more likely to abide by neces-
sary safety precautions.”

In many cases, however, relocation is either impractical or unaccept-
able to the witness. Other measures can often provide sufficient ad-
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ditional safety and security to the witness. Security in the witness’s
home can be upgraded, with new locks, security cameras, and alarm
systems. Witnesses can be provided with a portable panic alarm (often
marketed for medical emergencies) or a cell phone to summon police
help immediately if they are threatened. Additional police patrols can
be assigned to the witness’s neighborhood. The schools attended by
the witness or by his or her children can be notified so they can take
any necessary special precautions. Security staff at the witness’s apart-
ment building can be similarly notified. Witnesses may be advised to
alter their personal routines by taking different routes to work or to the
gym, by changing where they shop or take walks, or by altering their
schedules. Witnesses can change their phone numbers, email address-
es, and online account information to make it more difficult for defen-
dants, or anyone acting on their behalf, to contact them.

Witnesses must also be cautioned against actions that may undermine
their own safety, such as talking about the case to others or posting
personal information on social networking sites or blogs. In particu-
lar, they should be counseled against posting anything about the case
or about the defendant, since such actions may not only provoke a re-
sponse from the defendant or others acting on the defendant’s behalf,
but may also be a source of impeachment or result in defense requests
for communications intended to be private. Defendants or third par-
ties may send “friend” requests that will give them access to personal
information that could be used in attempts to intimidate the witness.
Witnesses should be advised to maximize the available privacy settings
on any personal social networking profiles, and should be cautioned
about posting personal information that could be used by the offender
to stalk, harass, or threaten them. A sex-crimes prosecutor at the San
Diego IWI site said that defense attorneys had intimidated victims and
witnesses by scrutinizing their Facebook pages for references to drug
use or other facts that might diminish their credibility. The prosecutor
now carefully admonishes sexual assault victims about their Facebook
usage.’?
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It is critical that witnesses be instructed about how to proceed if and
when they are contacted by defendants or by others acting on their be-
half. While preservation of evidence is important, witnesses and victims
are not investigators and should not engage in conduct to elicit such ev-
idence except (where appropriate) under the control and supervision
of law enforcement.”® The safety of the witness takes precedence over
the collection and preservation of evidence. Witnesses should, howev-
er, be provided with a logbook to document any instances of attempt-
ed intimidation or unwanted contact as they occur. Not only will the
logbook assist in the effort to prove such attempts at trial, it further
engages witnesses in the criminal justice process; prompt follow-up by
police in response to any intimidation attempts will increase witnesses’
confidence that their safety is taken seriously.

If the victim or witness knows that the defendant or someone allied
with the defendant is calling on the phone, the witness should be in-
structed not to answer the call, but to note the time and date of the call,
and instructed not to erase the phone’s call history or any voicemail
that might be left on the phone. In the event of contact by text message,
the witness likewise should not reply to the text, but should preserve
the text message for documentation by police as soon as possible.”* If
communication is received by email, the witness should be instructed
not to reply, but to preserve the entire email message intact for docu-
mentation by law enforcement as soon as possible. Where communica-
tion is received via a social networking site, such as Facebook or Twit-
ter, or if intimidating comments are posted on a blog or other website,
the witness should be instructed not to delete the message or post, but
to contact police so it can be documented. If the witness inadvertent-
ly answers a call or responds to some other communication from the
defendant or an ally, the communication should be terminated and the
details recorded in the logbook.

It is crucial for law enforcement to maintain communication with vul-
nerable witnesses throughout the proceedings. Not only should wit-
nesses have a way to contact the local police department to respond
to any immediate threats, they must also be provided with the name
and contact information for an individual investigator and/or advocate
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to address any safety concerns that may arise during the course of the
case. Likewise, it is important that the lead investigator respond to
such communications immediately, as well as proactively checking in
with the witness on a regular basis to ascertain whether there are any
new safety issues that need to be addressed.

Victims and witnesses vulnerable to intimidation must be notified im-
mediately when a defendant posts bail or is otherwise released from
custody. They should be advised of any bail conditions, and provided
with information about whom to contact when those conditions are vi-
olated so that any violations can be addressed promptly before they
escalate into greater threats.

Other forms of assistance for victims and witnesses

Other available services, such as victim compensation to assist with
medical bills and other necessary expenses, legal services, welfare or
immigration assistance, employment services, and counseling should
be offered as soon as practicable. Advocates should be familiar with
available resources and ready to assist witnesses in accessing those
resources. A victim who is not fearful for his or her economic, legal,
physical, and emotional well-being is far less vulnerable to intimidation
than one who must depend upon the abuser for such needs. Where the
victim or witness is subject to possible deportation or other adverse
immigration consequences, Homeland Security can provide informa-
tion regarding the victim’s status and the availability of a U-Visa or oth-
er form of relief.”

Advocates should be available to accompany the victim or witness to
court for hearings or for trial and sentencing, minimizing the oppor-
tunities for the witness to be approached and intimidated on the way
to or from the courthouse, or in the courthouse itself. Moreover, advo-
cates provide important emotional support by providing reassurance
that the witness is doing the right thing by testifying. The advocate’s
presence in the courtroom during formal court proceedings can pro-
vide a calming effect, allowing the witness to focus on someone other
than the defendant.
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D. Prosecution practices

Because the prosecutor’s office usually has the longest and most com-
prehensive continuing involvement with a criminal case, and is a cen-
tral repository of information about the defendant and witnesses, that
office appropriately plays a central role in the prevention, deterrence,
investigation, and punishment of witness intimidation. The prosecu-
tor’s office should take a leadership role in coordinating the efforts of
other agencies such as police departments and social service providers
to accomplish these goals. By making a commitment to the safety and
security of victims and witnesses—by demonstrating its willingness to
allocate funds and other resources to protect witnesses and to hold of-
fenders accountable—the prosecutor’s office sends a clear message to
communities, as well as to victims, witnesses, and defendants, that wit-
ness intimidation will be neither tolerated nor permitted to succeed.

Charging decisions

Prosecutors should encourage police departments to make the investi-
gation of intimidation part of every investigation where it is, or may be,
a factor. Early charging of intimidation crimes where there is probable
cause to do so enhances the ability of the State to secure an appropriate
bail amount with appropriate conditions, and helps to keep the focus
on the issue of intimidation throughout the trial proceedings.

Review of prior cases

Prior cases involving the same parties, whether or not they proceed-
ed to final disposition, should be reviewed at the earliest opportunity.
Cases that were previously dismissed due to victim/witness non-co-
operation should be evaluated for possible reinstatement if sufficient
evidence now exists to move them forward (e.g., where current inves-
tigation has provided evidence to show the prior dismissal was due to
witness intimidation) and the limitations period has not yet run. Where
prosecution of such offenses is not possible, the files may nevertheless
yield important evidence of motive or intent that may be admissible
under Fed. R. Evid. 404(b). Such cases may also provide important in-
formation to assist in obtaining an appropriate bail, and may shed light
on the patterns of intimidation and control that might be expected in
the new case.
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Cautioning the defendant

In cases not involving gang- or organized-crime violence, an official ad-
monishment from the court at the time of arraignment, or a personal
visit from an investigator, cautioning the defendant against contacting
or attempting to intimidate or influence the victim or witnesses in the
case, may discourage such attempts. Accordingly, prosecutors should
request that the courtinclude such a warning as part of the arraignment
proceedings, and should arrange, where permissible and appropriate,
for asimilar caution from an investigator. The investigator should advise
the defendant that any such attempts will be investigated, prosecuted,
and otherwise used against the defendant in the case on the underlying
charges. Family members of the defendant should be similarly warned
that any such efforts on their part are likely to backfire, and may result
in their prosecution along with the defendant’s. While such warnings
will not deter all attempts at intimidation, they will discourage at least
some, particularly those by family members.

Bail sets and bail conditions

Many jurisdictions permit bail to be set in an amount appropriate not
only to ensure the appearance of the defendant at subsequent proceed-
ings, but also to protect the public.”® Victims and witnesses are mem-
bers of the public. Moreover, a defendant with a history of intimidat-
ing victims or witnesses (which may be reported during preliminary
interviews with these witnesses) is a poor risk for complying with the
requirement to appear as ordered, just as a defendant with a lengthy
history of convictions is. Thus, any history of intimidation can be ar-
gued in support of a high bail, and accompanying strict bail conditions,
even in jurisdictions where the only permissible consideration is the
risk of nonappearance.

Bail conditions should include a no-contact provision, unless the victim
specifically requests otherwise. Regardless of any “no contact” condi-
tions, however, defendants who pose a threat of intimidation should be
closely monitored during the pretrial period. Some jurisdictions permit
the use of bracelet monitoring so that the defendant’s whereabouts are
known at all times.”” In cases involving stalking behavior, the defendant
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may be barred from certain locations frequented by the victim, includ-
ing the victim’s place of employment and the children’s schools. Where
the defendant is a member of a gang or other criminal organization,
contact with other members or criminal associates should be barred.
A condition requiring regular reporting to a probation officer may also
help to control the defendant’s behavior prior to trial. As with restrain-
ing orders, bail conditions cannot guarantee a victim’s safety; however,
violations of such conditions can result in substantial increases in the
amount of bail, revocation of bail, or additional criminal charges, de-
pending upon the nature of the violation and the law of the jurisdiction.

Vertical prosecution

Vertical prosecution of crimes with a high potential for intimidation
is desirable whenever possible. When cases are transferred from one
prosecution team to another, there is always a risk that critical details
affecting the safety of victims and witnesses will fall between the cracks
or be overlooked due to unfamiliarity with the case. Case transfers also
result in delays while the new investigator or prosecutor becomes fa-
miliar with the case; such delays widen the window of opportunity for
offenders to intimidate witnesses.”® When victims and witnesses can
deal with the same prosecutor and investigator throughout the pro-
ceedings, a relationship of trust can be built, and they will be more en-
gaged in the process and more likely to report any intimidation that
may occur. The prosecutor and investigator will be thoroughly familiar
with the history of the case, including any history of prior acts of intim-
idation and current threats, as well as the specific needs of the victim
or witness in order for them to feel, and be, safe from intimidation and
manipulation. Vertical prosecution also allows prosecutors and inves-
tigators to develop a high level of expertise in sensitive cases, and per-
mits them to take full advantage of cooperative relationships with the
allied professionals who provide collateral support services to these
victims and witnesses.

In offices where vertical prosecution is not possible or practicable, it is

especially important that case files be documented with information
pertaining to any history of intimidation and ongoing investigation of
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suspected intimidation, as well as any other information relevant to the
victim’s or witness’s safety, including information concerning threat
assessment, current safety plans, and contact information for trusted
friends and family members. The file should also identify any outside
professionals providing treatment, counseling, or other assistance. An
advocate can be of tremendous help in maintaining regular contact
with victims and witnesses, keeping them informed of case develop-
ments and court proceedings, and relaying any concerns to the prose-
cutor, as well as helping to coordinate the efforts of other professionals
providing assistance. Files should be updated on a regular basis, with
particular care to ensure all information is current before the case is
transferred to a different prosecutor or investigator.

Protective orders and sealed documents

Discovery rules in most jurisdictions require the State to provide to the
defense all police and investigative reports, photographs, documents,
statements of witnesses, criminal histories of witnesses expected to be
called at trial, and contact information (addresses and phone numbers)
for the State’s witnesses. Where the defendant is already aware of such
information, there is usually no added risk to providing it in discovery.”®
However, when a defendant is unaware of the witness’s information or
present location, and there is a serious risk of intimidation, most ju-
risdictions permit the prosecutor to move for a protective order to re-
dact sensitive personal information from the discovery package, or for
an order sealing documents such as search warrant affidavits or grand
jury transcripts.®® The prosecutor must set forth articulable reasons
for the order, which should be no more restrictive than necessary to
accomplish its purposes. Where the present location of the witness is
to be protected, the prosecutor may need to make some provision to
allow defense counsel to request an interview (which the witness is, of
course, not obligated to grant).?! In some cases, the witness’s personal
information may be necessary for defense counsel to prepare a proper
defense; in such cases, an order may be granted giving defense counsel
access to the information, on the condition that he or she not disclose
it to the defendant.
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A recent California Supreme Court case provides an example of imple-
mentation of this strategy. In State v. Valdez?® the trial court tightly
managed the disclosure of information concerning the identity and lo-
cation of several witnesses who were at high risk of intimidation in this
gang-related homicide case. The Supreme Court affirmed the convic-
tion, finding that the limitations on disclosure and on defense access to
the witnesses during the pretrial phase did not deprive the defendant
of a fair trial.

Another potential strategy is to file a motion to delay discovery of the
witness’s name and personal information for a specified period of time.
A plea offer could be extended to the defendant that will expire upon
provision of the temporarily withheld information. In some cases, this
will enable the prosecutor to resolve the case without ever disclosing
the witness’s name or information.?® If this strategy is used, the pros-
ecutor should be sure that the record of the plea recites the terms of
the plea agreement, the fact that certain information was withheld in
consideration of the offer, and that the defendant agreed to plead guilty
with full knowledge that the information would not be disclosed. The
defendant’s understanding of these terms of the agreement should be
placed on the record through personal questioning to forestall post-con-
viction claims that the plea was less than knowing and voluntary.

Keeping the trial judge informed of any anticipated witness intimidation
concerns

[f the prosecutor has reason to believe that witness intimidation will be
a factor during the proceedings, the trial judge should be alerted to the
issues as soon as possible so the judge can be prepared to rule on any
necessary motions before or during the trial, and so arrangements can
be made well in advance for any special courtroom security needs.

Expedited criminal proceedings

Lengthy criminal proceedings, drawn out over the course of many
months, greatly exacerbate the problems posed by witness intimida-
tion. The defendant has more time to locate witnesses and to formu-
late and carry out tactics designed to prevent them from cooperating
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and testifying. Even witnesses who successfully resist early attempts
at intimidation or manipulation may become worn down by repeated
attempts over the months leading up to the eventual trial and may ul-
timately succumb to those efforts. Indeed, a number of victims at the
Duluth and Knoxville IWI sites reported that repeated continuances de-
laying disposition of their cases made them feel unsafe and mistrustful
of the system.®* Victims also experienced feelings of frustration and
intimidation resulting from family court delays in matters such as cus-
tody proceedings.®> Moreover, the financial and other costs incurred
by law enforcement and other agencies to provide witness support and
protection will only continue to mount as the case drags on without
resolution. Expedited disposition of cases involving witness intimida-
tion allows fewer opportunities for defendants to engage in intimida-
tion tactics, reduces the likelihood of their eventual success, and reduc-
es the cost of witness management and protection.

E. Institutional practices in jails/prisons

Correctional institutions have the dual responsibility of protecting
victims and witnesses in their custody, and ensuring that defendants
and their associates behind bars are unable to engage in intimidation
of witnesses against them, either within or outside of the institution.
Cooperating codefendants and informants must be kept separate from
the offender and any associates, and defendant-inmates must be close-
ly monitored to prevent them from engaging in plots or conspiracies to
silence the witnesses against them.

Although prosecutors should seek high bail for defendants who are like-
ly to engage in intimidation, pretrial confinement does not guarantee
that a defendant will not continue to harass and attempt to intimidate
victims and witnesses. As a deterrent and as a means of uncovering in-
timidation, many jails record all outgoing telephone calls from the jail,
with the exception of phone calls from a defendant to defense coun-
sel.?¢ Typically both parties to a phone conversation are advised, by a
recorded message, that the call is being monitored and/or recorded.®’
Even when they have been so advised, however, defendants frequently
call their victims with demands that they drop the charges or recant
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their initial reports to police, sometimes advising them exactly what
to say and sometimes explicitly threatening them with harm if they fail
to carry out the instructions. Aside from communicating directly with
victims or witnesses, defendants may also use the telephone to com-
municate with third parties with the intention that such individuals
will take some sort of action to intimidate victims and witnesses. Some
defendants will resort to speaking in “code” or in a different language,
particularly when speaking with criminal associates on the outside, in
an attempt to evade detection.

In addition to the monitoring of phone calls, some institutions have im-
plemented a policy of requiring all correspondence, other than letters
sent to the defendant’s attorney, to be written on a postcard or oth-
erwise be made subject to inspection. This, too, can deter or reveal
attempts at victim/witness intimidation.

Monitored phone calls and mail may increase the incentive for inmates
to resort to the use of smuggled cell phones to contact victims or wit-
nesses or associates on the outside. When the phone is a “smartphone”
capable of Internet access, the opportunities for menacing communi-
cation increase dramatically. Defendants are able not only to commu-
nicate directly with the victim, but also to communicate via blog posts,
social media, text messages, or email. Measures to prevent smuggling
of cell phones, and sanctions for their possession within the institution,
should be stringent. Some institutions have implemented technology
that blocks the functionality of cell phones throughout the institution in
an effort to cut off this avenue of illicit communication.®®

Staff at the jails should be trained to carefully monitor visits at the jail
and to be alert for any indication that a visitor is being subjected to
intimidation during the visit. Suspicious behavior should result in an
immediate end to the visit, and an interview with the visitor to find out
what, if anything, occurred. Any attempts at intimidation discovered
within the institution should be thoroughly documented and prompt-
ly reported to police and to the prosecutor, who may wish to seek an
increase in bail or additional charges. Visits should also be monitored
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for communication intended to facilitate intimidation through a third
party.

Victims and witnesses who are, themselves, in custody are particularly
vulnerable to intimidation, and are uniquely prevented from exercis-
ing the kind of autonomy that civilian witnesses can for purposes of
promoting their own safety. Institutional agencies and administrators
should review their policies and practices to ensure that, to the extent
practicable, any institutional transfers or protective custody classifica-
tions do not unfairly punish the victims or witnesses who are cooperat-
ing, do not place them in settings where they can be victimized by other
inmates, and do not unnecessarily call attention to their cooperation.
Particularly in the correctional setting, scrupulous care must be taken
to avoid housing, holding, or transporting defendant-inmates together
with witness-inmates who are testifying against them. By the same to-
ken, police and prosecutors must keep the institutions apprised of the
status of witnesses so that the institution can take appropriate protec-
tive measures.

F. Judicial practices: Courthouse and courtroom security?®’
Regardless of any restraints and limitations preventing a defendant’s
contact or communication with victims or witnesses during the pretrial
period, there is one place defendants and witnesses are certain to be
in proximity: at any court proceeding where both parties are required
to be present. Victims have been threatened, assaulted, or killed in the
immediate vicinity of the courthouse where they are seeking justice,
and witnesses threatened in hallways and holding cells.

Ultimate responsibility for courthouse security procedures usually lies
either with the presiding judge or with the sheriff’s department, with
those procedures being carried out by sheriff’s officers or other court-
house security staff. In some jurisdictions, responsibility for securi-
ty is divided between the judges, who control the courtroom, and the
sheriff’s department, which controls the common areas in and around
the courthouse. Officers should be a visible presence throughout the
courthouse, where they can observe and take action in response to any
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suspicious behavior, and where victims or witnesses requiring their
assistance can easily find them. Courtrooms and hallways should be
monitored with security cameras. Any apparently inappropriate con-
duct or contact should be immediately investigated, documented, and
reported to the judge and to the prosecutor.

Courthouses should provide secure, private waiting areas for victims
and witnesses so they are not required to sit and wait within the view of
the defendants they are there to testify against, or the family or friends
of the defendants. The waiting area should have restricted access to
prevent entry by unauthorized persons, and security cameras should
monitor the entrance.

Many courthouses today have metal detectors and other procedures
to prevent weapons from being brought into the building. Cell phones,
particularly those with cameras and recording capability, and “smart-
phones” can also pose security threats to witnesses. Defendants, or oth-
ers acting on their behalf, may attempt to photograph witnesses or to
record and/or transmit their testimony to others who may use it as a
basis to intimidate them. Because the vast majority of the public today
regularly carries cell phones, most of which have at least a camera of
some kind, and many of which have audio/video recording or Inter-
net capabilities, it may be impractical to ban them entirely from the
courthouse. Attorneys and representatives of the media, among others,
have legitimate reasons to need such devices while in the courthouse.
At the very least, however, use of these devices (even in “silent” mode)
should be banned while in the courtroom, and photography or record-
ing should not be permitted anywhere in the courthouse. These restric-
tions should be prominently posted at the entrance and throughout the
courthouse, and any observed use of camera or recording capabilities
should be promptly addressed by security personnel. Acting on a tip,
investigators at the San Diego IWI site obtained a warrant to seize and
to search a cell phone in the possession of someone sent to record a
witness’s testimony in court.”® If such restrictions are not already in
place, a meeting with the presiding judge and with the sheriff or chief
of courthouse security may bring about the necessary changes. Prose-
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cutors and investigators who regularly deal with crimes involving wit-
ness intimidation, and victim advocates, should be represented in any
committees or task forces that deal with issues of courthouse security.
Intimidation in the courtroom itself can be a problem during any pro-
ceedings involving testimony. Courtroom security personnel should be
alert for any conduct or gestures on the part of the defendant or spec-
tators that appear to be directed toward any witness on the stand. Any
apparent acts of intimidation should be immediately addressed and
reported to the judge and to both counsel so that appropriate reme-
dial measures can be taken, including restrictions on who may enter
the courtroom and, where necessary, curative instructions to the jury if
there was any kind of visible disruption as a result of the incident. Only
in the most unusual circumstances should the courtroom be closed to
all spectators,” but temporary exclusion of individuals such as the de-
fendant’s family or associates during testimony of intimidated witness-
es is generally permissible.’ The trial judge should place on the record
the reasons for any such closure or exclusion, which should be no more
restrictive than necessary under the circumstances.??

During witness preparation, the prosecutor should find out whether a
witness would like to have a friend or advocate in the courtroom to pro-
vide moral support. Typically a sequestration order will be in effect, so
the witness should choose someone who is not expected to testify in the
case.” The witness should be advised to avoid looking at the defendant
(except when directly identifying the defendant on the record) or at
courtroom spectators while testifying, and to direct his or her attention
instead to the prosecutor or to the jury. The witness should be prepared
for the possibility that the defendant may make facial expressions or
subtle gestures intended to intimidate him or her, but should be reas-
sured that courtroom security will ensure the witness’s safety. If the
witness observes specific conduct on the part of the defendant or any-
one else in the courtroom that is intimidating, he or she should request
to speak with the judge. At this point the prosecutor should immediate-
ly request a sidebar so the witness’s concerns can be addressed.
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At trial, a pro se defendant is entitled to personally cross-examine any
witnesses who testify for the State. This scenario is rife with oppor-
tunities to intimidate the witness. The prosecutor should thoroughly
prepare the witness prior to testimony, and assure the witness that
appropriate objections will be made if the examination becomes abu-
sive. Again, if the intimidation tactics are too subtle for anyone else to
observe, the witness should ask to speak with the judge, and a sidebar
conducted.”

In cases where a witness would suffer serious emotional harm as
a result of testifying in the presence of the defendant, testimony via
closed-circuit television may be an appropriate solution.’® Expert testi-
mony is necessary to establish the harm that the witness is likely to suf-
fer if required to testify in the defendant’s presence. If the court finds
that the witness is likely to suffer such severe emotional harm, the at-
torneys may be permitted to conduct their examinations of the witness
in a separate room, with a live video feed to the courtroom. Remote
examinations of this type should not be conducted without a hearing as
to the necessity of doing so.

After an intimidated victim or witness has testified, he or she still must
be able to leave the courthouse safely; some witnesses have reported
being followed by the offender and his/her associates out of courthouse
and into parking lots or down the street.”” Where an investigator or ad-
vocate is not available to escort the witness, courthouse security should
be available to perform that function. Where the defendant is not in
custody, the judge may order the defendant to remain in the courtroom
for a reasonable time to enable the witness to safely depart. The judge
may also order any courtroom spectators not to leave the courtroom
for a brief period of time to enable the victim to leave in safety.

G. Probation and parole practices®®

Careful monitoring of offenders who are sentenced to probation or re-
leased on parole is critical. Probation and parole officers should contact
victims prior to the offender’s release. In domestic violence cases, the
victim can provide valuable input into other issues that the offender
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may have, including alcohol or drug abuse problems, mental health is-
sues (suspected or diagnosed), which often accompany (but do not nec-
essarily cause) domestic violence. Victims may also be aware of gang
affiliations or other associations that may pose a continuing risk of new
offenses, including intimidation or retaliation crimes. Safety planning
for the victim should be included as part of the supervision plan, with
appropriate conditions such as no contact with the victim, participa-
tion in a batterers’ intervention program, and alcohol or drug treat-
ment where necessary. Gang-affiliated offenders should be prohibited
from contact with other gang members. GPS monitoring may be useful
for enforcement of no-contact conditions.

The probation or parole officer should advise the victim of the condi-
tions of supervision and inform the victim about the offender’s planned
living arrangements and other aspects of the probation or parole plan.
The supervising officer should encourage the victim to report non-com-
pliance with any conditions, and should regularly contact the victim to
assess any ongoing safety issues. In addressing any violations with the
offender,; the officer must keep the victim’s safety in mind to prevent
further intimidation and retaliation as a result of providing information
to the officer. The victim should be notified of any change in custodial
status, such as arrests for violations or release on bail following such
arrests.

IV. RECOGNIZING, DETECTING, AND INVESTIGATING INTIMIDATION

It is often said that law enforcement only learns about intimidation
when it is unsuccessful. A truly successful act of intimidation will dis-
courage the witness from disclosing it, just as it prevents the disclo-
sure of evidence concerning the underlying crime. Fortunately, there
are strategies that will encourage victims and witnesses to disclose at-
tempts at intimidation and manipulation, as well as ways to uncover
such attempts even when the witness is not forthcoming. Early and con-
tinual contact with victims and witnesses throughout the proceedings,
with a special concern for issues of safety and intimidation, will help
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to inspire confidence that law enforcement takes their safety seriously
and will encourage them to continue to cooperate in the proceedings
and to disclose attempts at intimidation as soon as they occur.

A. Educating victims and witnesses about intimidation

As noted previously, victims and witnesses should be educated about
the various forms of intimidation and manipulation to which they might
be subjected during the course of the criminal proceedings. These con-
versations should take place as early as possible during meetings with
investigators and advocates, and should be part of the discussions
about safety planning. Because intimidation can only be stopped if it
is reported or otherwise discovered, witnesses must be instructed in
how to recognize it and what steps to take if it occurs. Moreover, these
conversations must be ongoing throughout the investigation and pros-
ecution. Victims and witnesses may be traumatized and fearful imme-
diately after the crime, and suffering from information overload, pre-
venting them from absorbing or fully processing all that is said during
these initial meetings. A folder or pamphlet that reminds them of what
kinds of tactics might be used, what information to save and record, and
how to report intimidation attempts, will help them to remember the
importance of reporting such incidents and how to preserve evidence
of those attempts.

Witness safety should take precedence over the documentation and
preservation of evidence, but there is much that witnesses can do to
assist in such documentation without any additional risk on their part.
Witnesses should be provided with a log or notebook® to record the
occurrence and details of any communications from the defendant or
third-party intimidators, as well as any other suspicious occurrences.
The witness should be instructed to record the date and time of the
incident, the details of the incident, and any witnesses to the incident.
Witnesses should be encouraged to maintain regular contact with the
investigator so that any such occurrences can be documented and in-
vestigated promptly. It is important that witnesses have a way to im-
mediately contact the investigator to report any threats to their safety,
and that they be encouraged to call 911 in the event of an emergency.
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Witnesses should also be reminded that it is important to inform any
responding police officers of the ongoing case and the name of the lead
investigator, so that police reports are promptly forwarded to the in-
vestigator, and do not languish in the police station or result in minor
charges disposed of in another court without review by the prosecutor
handling the primary case.

Witnesses should be instructed about how to preserve evidence of
phone calls, text messages, letters, emails, online posts, or social me-
dia communications, but should be reminded that they should not in-
vite such contact or attempt to conduct their own investigation. They
should be advised not to respond to such overtures, but to preserve
rather than delete such messages, to record details about the time and
circumstances surrounding the communication (including any witness-
es to the communication), and to contact the investigator at the earliest
opportunity so that the communication can be further investigated.

B. Monitoring during the investigation

Investigators should check in with victims and witnesses vulnerable to
intimidation on a regular basis; such contacts may well elicit reports
of “minor” or suspicious incidents that the witness was not sure war-
ranted a call to the investigator. Everyone involved with the victim or
witness should be alert to any signs of intimidation (e.g., increased
fearfulness, increased reluctance to speak with investigators or with
the prosecutor, failure to return phone calls as promptly as before), and
should follow up with the victim or witness as to what may be occur-
ring. Where the defendant is incarcerated, the defendant’s phone calls
and outgoing correspondence should be checked, if possible, as well as
jail visitor logs. The victim or witness should be asked not only about
any contact from the defendant, but about any other suspicious inci-
dents or communications, including those from the defendant’s family
or friends.

Although the monitoring of phone calls and letters does not prevent

all attempts at intimidation, threats in written form or recordings of
threatening phone calls can be powerful evidence at trial, both on the
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issue of forfeiture by wrongdoing (if the victim fails to appear) and as
evidence of consciousness of guilt. Such letters and phone calls may,
further, be a basis for additional criminal charges for witness tamper-
ing, obstruction of justice, or subornation of perjury. If the communi-
cation contains an admission, such as an apology or rationalization for
the crime, it is, of course, admissible as direct evidence of guilt on the
underlying charge.

In some instances, the defendant’s behavior, especially stalking behav-
ior (including persistent communication, following, or vandalism), can
create problems for the victim with his or her landlord or employer.
The victim is sometimes threatened with termination of employment
or with eviction because of a perception that the victim is the cause
of distractions or threats at the workplace or damage to a residence.
Intervention by an advocate, prosecutor, or investigator can sometimes
alleviate those problems, and not only save the victim from being fired
or evicted, but may also result in obtaining additional evidence from
the victim’s employer, co-workers, or landlord about the defendant’s
acts of intimidation. Victim focus group participants at the Duluth IWI
site described their abusers’ attempts to intimidate witnesses who
were neighbors or co-workers in an effort to prevent them from calling
police. One abuser pulled a gun on downstairs neighbors who heard
him assaulting his wife and tried to intervene. Another abuser came
to his wife’s workplace screaming at her, grabbing her by the hair and
dragging her outside. Her co-worker told him not to come there any-
more but her abuser said to the co-worker, “I'm not scared of you. It's
my life, she belongs to me and I can do whatever I want with her” The
co-worker did not call police.!?

Where intimidation involves threats in connection with an ongoing di-
vorce or child custody matter, the prosecutor should speak with the vic-
tim’s civil attorney (if any) to exchange information that may be useful
in connection with both matters, where the victim consents to such dis-
closure. Sometimes the civil attorney will have communications from
the defendant, or other kinds of evidence, such as pro se filings or re-
sponses to discovery requests, that will help to prove the intimidation
or provide important corroboration.
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C. Evidence gathering

Immediately after the crime, a detailed, formal statement from the
victim or witness should be recorded, preferably by video recording,
where possible. If the witness later recants or refuses to testify, such a
recorded statement may be admissible as substantive evidence of the
crime, depending upon the jurisdiction’s evidence rules and court rul-
ings on its admissibility.’** A video recording of the statement will doc-
ument the witness’s demeanor, which can greatly enhance the ability
of a fact-finder to judge the statement as credible and reliable.'*? The
statement should include a complete history of any prior acts of vio-
lence, as well as any acts of intimidation or manipulation that may have
resulted in failure to report crimes, dropped charges, dismissal of cases,
or dropped restraining orders or orders of protection. Such details may
help to establish evidence of a “classic abusive relationship”!®® in the
event a motion for forfeiture by wrongdoing is necessary.

Separately from the recorded statement, the investigator should elicit
and document detailed contact information for the victim or witness,
including contact information for the witness’s employer or school,
and trusted family members and friends. If the witness fails to appear
for trial, and the prosecutor must file a motion to admit prior state-
ments under the doctrine of forfeiture by wrongdoing, the prosecutor
will have to show that the witness is “unavailable,” which will require
proving that the State made reasonable efforts to produce the witness
in court.’®* By obtaining detailed contact information, the investigator
will later be able to make efforts to locate the witness and to document
the results of those efforts.

In appropriate circumstances, where the right to counsel has not yet
attached, a consensual intercept of a phone conversation between the
defendant and the victim may yield incriminating statements, includ-
ing apologies or rationalizations for the criminal conduct. Investigators
must consult the wiretap laws in their own jurisdiction regarding the
requirements and limitations surrounding such recordings.!®® In addi-
tion, participation in such calls may further traumatize the victim. An
advocate should be available to support the victim if this tactic is used,
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and a fearful or reluctant victim should not be forced or pressured to
participate.

During the course of the investigation and pretrial period, any subse-
quent acts of intimidation or manipulation should be thoroughly inves-
tigated and documented, including, at a minimum, a supplemental in-
vestigation report and a recorded statement from the targeted victim or
witness, as well as statements from any witnesses to the intimidation.
The investigator must collect any physical or documentary evidence of
the act.

Acts of intimidation in the form of threats, manipulation, assault, or
stalking should be thoroughly investigated by the same investigator
handling the primary case. The lead investigator is in the best position
to understand the significance of the incident in the context of the orig-
inal case, to give proper attention to what might otherwise appear to
be a minor criminal act (or a non-criminal act), and to take any action
necessary to protect the witness’s safety. If the investigator has been
in regular contact with the witness, it is far less likely that an act of
intimidation will go unreported or that it will be reported to an agency
unaware of its significance with respect to the original case. Moreover,
if an intimidation crime is separately prosecuted and disposed of be-
fore the original underlying case, it will be impossible to include that
crime in the indictment or other charging document for trial along with
the underlying crime, for reasons of double jeopardy. This can result in
the loss of the significant strategic advantage of trying the intimidation
crimes as part of the larger criminal case.

Investigators should not advise victims or witnesses to record phone
conversations or in-person conversations with the defendant. Doing so
may violate the defendant’s right to counsel if such actions are under-
taken at the request of the State. In addition, wiretap laws may prohibit
or limit such recording and could, if the law is not followed, result in
civil or criminal liability for the witness. Such recording should only be
attempted after consultation with the prosecutor to ensure that any re-
cording does not violate the defendant’s constitutional rights and that
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itis in full compliance with the wiretap statutes. In appropriate circum-
stances, where it is the defendant who initiates the conversation, where
the victim or witness is supervised to ensure that he or she is not in-
tentionally eliciting incriminating statements, and where all provisions
of the wiretap statutes are carefully observed, it may be permissible to
record the conversation. The recording of conversations with third par-
ties acting on the defendant’s behalf do not present the same concerns
about the right to counsel, but nevertheless are subject to the wiretap
statutes and should only be undertaken with the knowledge and partic-
ipation of the investigator after consultation with the prosecutor.

Investigators should be trained in proper evidence-gathering and pres-
ervation techniques for cases involving other forms of electronic com-
munication, as well. Any text messages, voicemail messages, emails, or
posts on social networking or other websites that are evidence of in-
timidation must be properly preserved and investigated. The first step
should be for the investigator to observe and document the communi-
cation on the victim’s device or computer. Even if the evidence is later
accidentally deleted or if records of the communication cannot be ob-
tained with a subpoena, search warrant, or court order, the investigator
can testify to what he or she observed. Text messages on cell phones
should be photographed (as it may not be possible to obtain evidence
of their content from the wireless provider), and the contents of the
phone should be backed up to digital media if possible. Emails should
be printed out, with the header information (showing the source of the
message in the form of an IP address) included.'® Although the victim
or witness can print out the information, it is possible to forge print-
outs of such communications, so it is preferable for the investigator to
preserve and/or print out such communications after first observing
them on the victim’s computer or device. Web pages, such as posts on
Facebook or Twitter, or on a blog, can be saved as a “web archive”!’” and
can be the basis for a search warrant or other process to the service
that hosts the website.

Social networking sites have legal departments that will respond to re-
quests from law enforcement, including requests to preserve the con-
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tents of a user’s account pending the issuing of formal process such
as a subpoena, court order, or search warrant. These departments can
explain what information is available, how long it can be preserved,
and the form of process they require in order to release it. Data con-
tained in the account of a victim or witness can be obtained with his or
her signed consent. In emergencies, where immediate information is
necessary to preserve the life or physical safety of the victim, Internet
providers and services may waive the requirement of formal legal pro-
cess. Details about investigations involving electronic communication
are beyond the scope of this monograph, but there are several helpful
resources to assist investigators in obtaining evidence in such cases.'”®
Information obtained from Internet providers and social networking
sites can constitute probable cause for a warrant to search the comput-
er used by the defendant. A search of the computer may reveal troves of
evidence of intimidation.'?

Even if the investigation reveals that an intimidating message or post
originated from a public computer, such as one in a library, the library
or other facility may keep a log of users or have security video that will
prove the defendant’s use of that computer. In addition, even without
direct evidence that the defendant was the source of a threatening mes-
sage, authorship can often be proved by means of traditional circum-
stantial evidence, including the content and timing of the message.

V. RESPONDING TO INTIMIDATION

Once acts of intimidation or manipulation have been discovered and
thoroughly documented and investigated, there are a number of pos-
sible law enforcement responses available. Selection of the most ap-
propriate response(s) in a particular case may depend on a number of
factors, including the quantum of proof of intimidation (including proof
of the defendant’s personal involvement), the seriousness of the danger
to the victim or witness (including danger to the witness’s emotional
well-being), the impact of the conduct on the prosecution of the under-
lying crime (including whether the conduct has caused the witness to
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recant or to refuse to testify), the availability of criminal or other con-
sequences (such as a motion to admit prior statements under forfeiture
by wrongdoing), the impact of the conduct on the community, and the
likelihood that the conduct will be repeated.

A. Witness protection

Witness safety must always take priority over evidence gathering.
Where there is immediate danger to the witness, action to protect the
witness’s safety must be the primary focus. The existence and level of
intimidation may require adjustments to any existing safety plan, and
in some instances may warrant relocation for the witness’s safety. In
addition to services that may be available through a dedicated witness
assistance unit within the prosecutor’s office, several states have some
form of witness protection program that may provide financial and oth-
er forms of assistance to victims and witnesses who need to relocate
due to intimidation. The rules and eligibility for such programs vary, as
do their financial and other resources.

Relocation may be necessary only for a brief time, such as immediate-
ly prior to trial, or it may be necessary to relocate some witnesses on
a long-term or even permanent basis. Witnesses may be temporarily
housed in shelters, motels, or with friends or relatives, or they may
be placed, on a more permanent basis, in public housing or “Section
8” (publicly subsidized) housing. Choices may be limited by available
funding and other considerations unique to the witness and his or her
needs. An exhaustive discussion of the considerations to be taken into
account in planning witness relocation can be found in National Insti-
tute of Justice’s publication, Preventing Gang- and Drug-Related Intim-
idation.**?

Among the greatest challenges in utilizing long-term relocation is that
it requires victims and witnesses to sacrifice their personal lives for
the sake of their safety. Witnesses may be required to agree to have no
contact with anyone from their neighborhoods, or with their family and
friends, for an indefinite period of time. This may be too much for some
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witnesses, who will initially agree to relocation only to later jeopardize
their lives by revealing their location or by returning to their original
home or neighborhood because of simple loneliness. Any witness who
is relocated will require a substantial investment not only of funds, but
also of attention from investigators, who must maintain close contact
throughout the period of relocation to address any problems encoun-
tered by the witness that might lead the witness to jeopardize his or
her safety.

Aside from relocation, other measures to provide extra protection to a
witness who has been intimidated include extra patrols of the witness'’s
neighborhood, installation of alarms and security cameras around the
witness’s home, and escorts for court appearances. A victim-witness
coordinator at the San Diego IWI site observed that there is “strength
in numbers,” describing a case in which friends and family of an incar-
cerated defendant approached the victim as a group to intimidate her.
This group continued calling and texting the victim constantly, and ul-
timately discouraged her from coming to court. An investigator work-
ing with a domestic violence victim who had been similarly threatened
countered by coming to court with his own entourage to support the
victim and to send a message to any parties who may have been loiter-
ing in the halls'!! to intimidate her.

Once the immediate safety of the witness has been addressed, some
kind of further response that will stop or deter further attempts at in-
timidation is usually called for. In some cases, however, where there
may not be sufficient proof of intimidation, where the witness’s safety
is not in jeopardy and where the witness is comfortable with the idea,
watchful waiting may be the best response. Defendants sometimes be-
come overconfident and careless, and repeated communications may
build a stronger circumstantial case for proving intimidation.

B. Informal resolution

Any third-party intimidation, however subtle, that can be proved to
have originated with the defendant should be prosecuted to the fullest
extent practicable, as described in Section D, infra. Similarly, any indi-
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vidual who engages in serious acts of third-party intimidation should
be vigorously prosecuted. Sometimes, however, friends and family of
the defendant may act without the defendant’s provable involvement,
and potentially without the defendant’s knowledge or assent, engaging
in emotional pressure or low-level harassment of the victim. As with
acts committed by the defendant, it is important to consider the context
of the act or communication to determine whether it is sufficiently seri-
ous to warrant prosecution.

In the case of less-serious conduct, an investigator’s conversation with
the friend or family member may be effective in stopping the commu-
nication or intimidating conduct. The investigator can explain that con-
duct directed toward a witness that is intended to discourage him or
her from cooperating with law enforcement or from testifying in court
is considered witness tampering, and that further communication or
harassment may result in criminal charges against the instigator. This
sort of low-key, informal response is only appropriate where it is likely
to be effective, and where the conduct does not pose a serious threat
to the victim or to prosecution of the case. Many family members and
friends will decide that their willingness to assist the defendant in this
manner ends where their own potential criminal liability is risked.

C. Motions to revoke/increase bail

Where a defendant engages in conduct that violates any bail conditions,
an immediate motion to revoke or to increase bail should be filed. Even
if the defendant’s bail lacked a no-contact condition, serious acts of in-
timidating or threatening conduct impact directly on the defendant’s
risk of nonappearance and on the risk to public safety. Accordingly, a
motion to revoke or to increase bail is warranted in those instances as
well. The existence of new criminal charges based upon such conduct
adds weight to the argument that the defendant’s bail is currently inad-
equate to serve its intended purposes.

D. Criminal charges for witness intimidation crimes

Criminal charges for acts of intimidation should be filed, preferably
in the same charging instrument as the underlying crime, where the
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evidence clearly shows that the defendant is responsible for the in-
timidation. Where time permits, a superseding indictment should be
obtained, if necessary, to add the intimidation charges. This will help
to ensure that the prosecutor can present to the jury all evidence per-
taining to the acts of intimidation, without the need for preliminary
evidentiary rulings on its admissibility, and without the need for limit-
ing instructions.’'? Possible charges in witness intimidation cases will
vary from one jurisdiction to another, but may include crimes such as
witness tampering, witness retaliation, obstruction of justice, and sub-
ornation of perjury, bribery, or interference with a 911 call, as well as
substantive crimes such as assault, terroristic threats, criminal coer-
cion, or stalking. In addition to widening the scope of admissible evi-
dence at trial, such charges may result in the imposition of consecutive
sentences after trial. The filing of additional criminal charges can have
a substantial deterrent effect on further attempts at intimidation, can
result in increased bail, and may ultimately tip the scales for the defen-
dant’s acceptance of a plea agreement.

Intimidation by third parties should result in criminal charges against
those parties, as well. Such charges not only punish and deter the third
party from committing further acts of intimidation, but may permit
the prosecutor to negotiate a plea agreement offering leniency for the
third party in exchange for cooperation against the primary defendant.
Whenever third parties are arrested in connection with witness intim-
idation, they should be interrogated, if possible, to investigate the pri-
mary defendant’s involvement in the act of intimidation.

E. Response to intimidation during trial

When the likelihood of intimidation during trial can be readily antici-
pated, the prosecutor should alert the trial judge and courtroom staff,
particularly officers providing courthouse security, well in advance so
that appropriate security measures can be put into place. Depending
upon the type of case, and the kind of intimidation anticipated, the
presiding judge and the chief of courthouse security may need to be
consulted about the feasibility of implementing additional security
measures, such as screening of all spectators in the courtroom!** and
a complete ban on cell phones in the courtroom. Because of the way
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most courtrooms are designed, and because the prosecutor will be pre-
occupied with presenting the case, court staff are likely to be in a better
position than the prosecutor to observe unusual or suspicious activity
by the defendant or spectators. Any such activity should be brought to
the attention of the judge immediately. It is critical that the trial judge
maintain strict control of the courtroom at all times, and that any signs
of intimidation occurring in the courtroom be addressed immediately.
In addition to any other appropriate response, the court may hold in
contempt any individual engaging in witness intimidation in the court-
room.

If intimidation is observed, security staff should prepare detailed re-
ports about what occurred, and the details of the incident should be
placed on the record outside the presence of the jury. If the jury ob-
serves an apparent disruption of any kind, the judge should confer with
both counsel about how the incident should be addressed with the jury.
The prosecutor should strenuously object to a motion for a mistrial
based upon conduct by the defendant or any supporters. Defendants
should not be rewarded for their disruptive conduct during a trial. In-
stead, an appropriate remedial instruction to the jury should be given,
advising them to disregard the disruption.

In appropriate cases, the prosecutor should consider presenting evi-
dence about intimidation that occurs during the trial, at least where
such conduct is either clearly attributable to the defendant or where
such evidence is relevant to explain a witness’s fearfulness or evasive-
ness on the stand. In the latter case, where there is a lack of evidence
linking the defendant to the conduct, an appropriate limiting instruc-
tion should be given to avoid any prejudice to the defendant’s case.
Where there is evidence that the defendant is responsible for the act
of intimidation, however, the prosecutor should be permitted to argue
that such conduct is evidence of consciousness of guilt. If an act of in-
timidation occurs during trial that is sufficiently effective to cause the
witness to be unable to continue with his or her testimony, the pros-
ecutor should move to allow the jury to consider the testimony given
on direct examination, without cross-examination, under the theory of
forfeiture by wrongdoing.'*
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F. Post-conviction intimidation

Because intimidation or retaliation may continue even after a defen-
dant is convicted and sentenced, prisons housing convicted offenders
should adopt practices similar to those used during pretrial confine-
ment in order to deter and detect attempts to elicit recantations or oth-
er false testimony in connection with post-conviction proceedings, or
attempts to retaliate against witnesses.

Any intimidation that is discovered while a defendant is serving a term
of imprisonment should result not only in institutional disciplinary
proceedings, but referral for new criminal charges. In addition, the
prosecutor handling the original case should be notified, in the event
that there are pending post-conviction proceedings involving recanta-
tions by victims or witnesses who testified at trial.

Violations of probation and parole conditions must be promptly ad-
dressed by the supervising parole or probation officer. Officers should
contact victims on a regular basis to ensure their ongoing safety and se-
curity, and should ensure that the victim knows how to reach the officer
in the event of any threats, harassment, or other forms of intimidation
or retaliation. Any harassment or intimidation of victims or witness-
es by a probationer or parolee should result in immediate revocation
proceedings, and referral to the prosecutor’s office for potential prose-
cution as a new intimidation offense. Violations of no-contact or other
conditions, such as batterers’ intervention programs, drug or alcohol
treatment, or mental health treatment, should be evaluated through
the lens of victim /witness safety. Where contact appears to be inadver-
tent, or probably inadvertent, changes to the probation or parole plan
may be appropriate so such contact does not recur. Where there is no
condition prohibiting contact (as where the victim has requested that
contact be permitted and contact appears to be consistent with victim
safety and prevention of new offenses), continued monitoring remains
important. The probation or parole officer should consult with the vic-
tim on a regular basis to ensure that the defendant is compliant with
other conditions, including refraining from committing further offens-
es. The supervising officer should address any high-risk behaviors on
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the part of the defendant (including drug or alcohol abuse or contact
with criminal associates) by making changes to the supervision plan or
by initiating revocation proceedings as appropriate.

VI. TRIAL STRATEGIES FOR CASES INVOLVING INTIMIDATION

Presenting a criminal case that involves potential witness intimida-
tion requires the prosecutor to be attentive to the intimidation issue
throughout all phases of the proceedings, from the time the criminal
complaint is referred to the prosecutor’s office through sentencing,
appeals, and post-conviction proceedings. There are several strategies
that can be effective in minimizing the effects of intimidation on the
prosecution of the case, and in turning the defendant’s efforts to dis-
courage victims and witnesses from cooperating into a strategic advan-
tage for the State.

A. Early preservation of witness testimony

In cases where there is a substantial risk of witness intimidation, pros-
ecutors should consider the strategy of preserving the witness’s testi-
mony in a manner that will ensure its later admissibility if the victim is
not available for trial. Witness testimony given at any formal court pro-
ceeding (as well as most statements to law enforcement in the course of
the investigation) is considered “testimonial” under Crawford v. Wash-
ington''> and its progeny. If the victim is unavailable for trial, such tes-
timony will be admissible only if the defendant has had a prior oppor-
tunity for cross-examination. This requirement means that grand jury
testimony usually will not be admissible, unless the prosecutor files a
successful motion for its admission under the doctrine of forfeiture by
wrongdoing.

Where the rules of criminal procedure permit, the prosecutor should
consider insisting upon a bail hearing, or a preliminary probable-cause
hearing, at which the witness can testify with the opportunity for
cross-examination, with any available discovery passed to the defense
prior to the hearing. The prosecutor should object to any defense re-
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quests to waive the hearing, and should agree to any reasonably brief
continuances to permit the defense to prepare to cross-examine the
witness. Objections to cross-examination should be minimized so it is
clear that the defendant has had a full and fair opportunity to cross-ex-
amine. When the defense has had the opportunity to cross-examine the
witness, prior statements by that witness, including any formal state-
ment taken by investigators, can be admitted at trial without offending
the Confrontation Clause, provided that the witness is unavailable for
trial.’® In addition to preliminary hearings and bail hearings, another
option to preserve testimony where a witness’s unavailability can rea-
sonably be anticipated is to conduct a deposition of the witness where
permitted by court rules. The availability of such a deposition and the
procedural rules governing it will vary from one jurisdiction to another.

Although preservation of witness testimony does not directly prevent
a defendant from committing acts of intimidation, it does eliminate any
benefit that would otherwise accrue as a result of making the witness
unavailable for trial. In that sense, such strategies reduce the incentive
for defendants to engage in tactics designed to deprive the court of the
witness’s testimony.

B. Pretrial motions and hearings

In filing or responding to motions for bail, preliminary hearings, or dis-
covery, the prosecutor should always take into account concerns about
witness intimidation. As previously explained, bail hearings or proba-
ble cause hearings can preserve a witness’s testimony for later admis-
sion at trial if the witness later fails to appear or recants, provided that
the defendant has had a full and fair opportunity for cross-examination
at the hearing. Bail should be set in an appropriate amount, with appro-
priate conditions to protect the safety of victims and witnesses. Mo-
tions for protective orders, sealed documents, or delayed discovery can
help to preserve a witness’s private information where there is a risk of
intimidation. Where evidence of prior acts of intimidation may be nec-
essary to explain victim behavior or the defendant’s purpose or intent
in the present case, a motion to admit evidence of prior “bad acts” may
be necessary under Fed. R. Evid. 404(b). Any evidence admitted under
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Fed. R. Evid. 404(b) should be accompanied by an appropriate limiting
instruction, given at the time the evidence is admitted, and again during
the final jury charge.

Where the State has provided material assistance to a witness, in the
form of financial support, housing, or other services, or other kinds of
special consideration that constituted a substantial benefit to the wit-
ness, the prosecutor should provide a summary of all such assistance to
defense counsel as part of the pretrial discovery. Such benefits can be
used for impeachment of the witness’s testimony at trial, on the theory
that the witness’s testimony was favorably influenced. Of course, such
questioning may backfire on the defense if it opens the door to testimo-
ny about the reasons the benefits were deemed necessary in the first
place.

C. Retaining an expert

Depending upon the type of case, and the nature of the intimidation,
the prosecutor should consider whether an expert witness may be use-
ful in educating the judge and the jury about the dynamics involved in
the case. An expert in domestic violence dynamics may be helpful to ex-
plain common victim behavior (such as minimizing the abuse, recanta-
tion, or refusal to cooperate with law enforcement), as well as common
abuser tactics such as the use of emotional manipulation to discourage
victims from reporting abuse or testifying in court. An expert in human
trafficking, gang violence, or prison culture can be useful in explain-
ing techniques used by traffickers or gang members to intimidate and
control victims and witnesses in order to prevent them from testifying.
Such experts may be used not only at trial, but also during preliminary
proceedings, such as bail hearings, where their testimony may help to
establish the dangerousness of the offender and the degree of risk to
victims and witnesses in the case. Presentation of such testimony early
in the case can be particularly helpful in educating the judge, who may
be called upon throughout the course of the case to make rulings that
may be affected by the existence and seriousness of witness intimida-
tion.
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The prosecutor must take great care in the presentation of expert tes-
timony so that the type of testimony presented neither improperly in-
trudes upon the jury’s function to resolve issues of credibility nor un-
fairly prejudices the defendant. At hearings outside the presence of the
jury (e.g., bail hearings, preliminary hearings pursuant to Rule 404(b),
sentencing proceedings), there is little risk of unfair prejudice or intru-
sion on the judge’s role as fact-finder. The judge is well-trained and ex-
perienced in giving only the appropriate weight to the testimony of an
expert. At trial, however, the prosecutor generally should not elicit an
opinion as to whether a victim or witness has been actually subjected
to intimidation, or whether the victim or defendant is or is not a victim
of battering, a batterer, involved in human trafficking (as a victim or as
an offender), or involved in a gang. Nor should the expert opine about
the credibility of a victim, a witness, or a defendant. Rather, the expert
should be used to explain dynamics or culture, or explain what certain
conduct, words, or actions may mean in the context of a situation with
which jurors may be unfamiliar. An expert in gang violence may, for
example, explain to the jury that it is not unusual for members of a gang
to reach a joint decision whether to “green light” a “hit” against some-
one perceived as having betrayed the gang, if the State is introducing a
recorded conversation in which a “hit” is being discussed. Similarly, a
domestic violence expert may explain that victims often become adept
at interpreting subtle behaviors they have come to recognize as threats
and to respond (or to shut down) accordingly.

The prosecutor should meet with the expert before the report is pre-
pared, and should clearly explain the scope of the expert opinion or ex-
planatory testimony being sought. Usually the expert should not render
an opinion based upon the specific facts of the case, but rather should
prepare a report generally outlining the factors that can impact the
freedom of the victim or witness to disclose and to cooperate with law
enforcement. Even though the report is not based upon specific facts
unique to the case, the prosecutor should outline in general terms what
factors may be at work (e.g., the fact that the parties have children in
common or the fact that the victim is an immigrant with no family near-
by). In this way, the expert can prepare a report that generally discusses
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the effect those particular factors might have in a case involving domes-
tic violence, gang violence, or human trafficking. The expert’'s report
and testimony should touch upon the effects of intimidation, where
relevant, in a manner that will support the overall theme of the case.
During preparation, the prosecutor should caution the expert about
avoiding giving any opinion about ultimate issues in the case, includ-
ing credibility. Any additional limitations imposed by the court with
respect to the proposed expert testimony should be carefully reviewed
with the expert immediately before the hearing or trial so that the tes-
timony does not stray beyond those bounds.

D. Motions to admit evidence under forfeiture by wrongdoing
Forfeiture by wrongdoing is a longstanding exception to a defendant’s
Sixth Amendment right of confrontation. If a defendant causes a wit-
ness to be unavailable for trial because of the defendant’s wrongful
acts, with the intention of preventing that witness from testifying, then
the introduction of the witness’s prior “testimonial” statements!!’ is
not barred by the Confrontation Clause of the Sixth Amendment of the
United States Constitution. The federal courts, under Section 804 (b)(6)
of the Federal Rules of Evidence, and several states, by rule, statute, or
application of common law principles, have established forfeiture by
wrongdoing as an exception to the right of confrontation. While some
states have not had occasion to formally recognize the doctrine, the
New Jersey Supreme Court has pointed out that “[n]o court that has
considered the forfeiture-by-wrongdoing doctrine has rejected it.”'*®
Significantly, wrongful acts include not only crimes, such as murder,
assault, threats, and other forms of intimidation, but also declarations
of love, or promises to marry or to change, when they are intended as
inducements for the victim not to testify.!**

At a hearing to admit evidence under the doctrine of forfeiture by
wrongdoing, the prosecution must prove that (1) the defendant acted
wrongfully or acquiesced in wrongful acts that resulted in the witness’s
unavailability at trial; and (2) that the defendant intended to prevent
the witness from testifying. In the majority of states, the standard of
proof is a preponderance of the evidence; the standard is clear and
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convincing evidence in the remainder of the states. Hearsay (including
the statements sought to be admitted) is admissible in a preliminary
hearing to establish forfeiture by wrongdoing.'*® There need not be a
pending case at the time of the wrongful act for the forfeiture doctrine
to apply.'*!

Prosecutors in cases involving potential intimidation should be pro-
active in preparing for the possibility that victims and witnesses will
ultimately refuse to cooperate in the prosecution of the case, or that
they will go into hiding or refuse to testify at trial. It is good strategy for
prosecutors in such cases to create a “forfeiture” section of their trial
file or notebook for each witness who may be vulnerable to intimida-
tion. In that section should go any police reports, statements, or oth-
er evidence tending to show that the defendant, or persons acting on
the behalf and at the behest of the defendant, have engaged in conduct
designed to discourage the witness from testifying. At the IWI site in
Duluth, for example, a Domestic Violence Response Team collects such
information for the prosecutor shortly after an arrest.'?> The prosecu-
tor should be familiar with the law governing forfeiture by wrongdoing
in his or her jurisdiction, and should be prepared to file and litigate a
motion to admit hearsay evidence under the forfeiture doctrine if the
witness refuses to testify or cannot be located.

In most jurisdictions, the State must provide notice of intent to admit
evidence under the forfeiture doctrine in order to give the defendant
a fair opportunity to respond. Hearings are usually conducted prior to
trial under the provisions of Fed. R. Evid. 104(a).'*® However, prosecu-
tors should be prepared to make an ad hoc forfeiture motion during the
trial, if a witness unexpectedly fails to appear or refuses to testify.'**

E. Voir dire

If intimidation is a factor in the case, it should be part of the theme
of the prosecutor’s case, and should be addressed during voir dire, the
opening statement, and summation. Before mentioning any anticipated
testimony or other evidence in front of the jury, the prosecutor should
obtain rulings through motions in limine if there is any doubt about its
admissibility.
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Prospective jurors should be questioned about their ability and will-
ingness to convict a defendant without the victim’s testimony, provid-
ed the State presents sufficient evidence to prove the defendant’s guilt
of the offense beyond a reasonable doubt. They should also be closely
questioned about the existence of any firmly-held beliefs based upon
myths about domestic violence, human trafficking, and the victims of
such offenses. Where expert testimony is to be presented, prospective
jurors should indicate a willingness to set aside their previously held
beliefs if there is evidence that those beliefs are based upon incorrect
assumptions.

F. Opening statement

If the victim or other key witness is definitely not available to testify,
the prosecutor’s opening statement should tell the jury that the witness
will not be testifying, and should preview for the jury what evidence
will be presented to explain the witness’s absence. Often, particularly
in domestic violence cases, the prosecutor will have no idea whether,
or how, the victim will testify. Recantation (or, conversely, return to the
original statement) can happen in the midst of trial. If there is any pos-
sibility that the victim will recant, will refuse to testify, or will testify
on behalf of the defendant, the prosecutor should be cautious not to
predict what that testimony will be. Instead, the opening should focus
primarily on the other evidence in the case that will prove defendant’s
guilt. If there is evidence of intimidation or manipulation by the defen-
dant, it is best to allude to that during the opening, so the jury will not
be shocked or surprised if defense counsel stands up and announces
that his or her star witness is the victim.

G. Trial testimony

The prosecutor should seek to admit all evidence of intimidation, re-
gardless of whether the victim or witness testifies at trial. Such evi-
dence indicates consciousness of guilt on the part of the defendant, and
should be so argued during summation. As noted previously, some acts
may require a motion under Fed. R. Evid. 404(b), and an appropriate
limiting instruction. Of course, if the victim or witness is not available
to testify, or if the victim testifies on behalf of the defendant, evidence of
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intimidation will help to explain the witness’s absence or recantation.
Failure to present such evidence will leave the jury to speculate about
the reason for the victim’s failure to testify on behalf of the State.

Where the witness does testify at trial, the admission of that witness’s
priorinconsistent statements (in the event of a recantation at trial) does
not present Sixth Amendment confrontation issues under Crawford
and its progeny. However, whether such statements can be admitted as
substantive evidence depends upon the evidence rules of the particular
jurisdiction, and their admissibility may depend upon specified indicia
of reliability (such as their having been made under oath, or in a writing
or recording under circumstances evidencing their reliability).?> The
prosecutor must be prepared to satisfy any predicate conditions for ad-
mission of such prior statements, and a preliminary hearing under Fed.
R. Evid. 104(a) may be required before such statements are elicited.

H. Summation

During summation, the prosecutor should remind the jury that its job
is to examine the evidence and to decide the defendant’s guilt or in-
nocence based upon the evidence presented, and that it is the State,
not the victim, that is responsible for prosecuting the case. The absence
of the victim from trial, or the victim’s eventual recantation, should be
addressed matter-of-factly as an unfortunate consequence of the de-
fendant’s conduct. The prosecutor should review in detail any evidence
of intimidation and manipulation that was presented during the trial,
and argue to the jury that the victim’s reluctance is understandable
under the circumstances. If the victim’s prior statements recounting
the crime, such as 911 calls, statements to medical professionals, or a
taped statement to investigators, were admitted at trial, the prosecu-
tor should emphasize any evidence that corroborates those statements,
and argue that the original statements are far more credible than any
subsequent recantations, which are readily explained by evidence of
manipulation or intimidation. Even if the victim or witness appeared
at trial, and testified consistently with prior statements, the prosecutor
should nevertheless argue that any attempts on the part of the defen-
dant to intimidate or manipulate the witness indicates consciousness
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of guilt. The prosecutor must take great care not to interject into the
summation his or her own knowledge about the dynamics of domestic
violence or other crime—any comment must be based solely upon the
evidence presented at trial or upon reasonable inferences to be drawn
therefrom.

L. Jury instructions

Prosecutors should draft for the court appropriate cautionary or lim-
iting instructions whenever evidence is admissible only for a limited
purpose under Fed. R. Evid. 404(b). These limiting instructions should
be given at the time the evidence is admitted, and again at the time
of the final jury charge. Such instructions will substantially reduce the
risk of any unfair prejudice, and thereby reduce the risk of reversal on
appeal based upon the possibility that the jury considered the evidence
for any improper purpose.

For Rule 404(b) evidence, the prosecutor should request a restrictive
limiting instruction that directs the jury to consider the evidence only
as proof of intent, absence of mistake, knowledge, or other permitted
purpose, and not as evidence of the defendant’s bad character. To the
extent evidence of intimidation is admitted on the issue of conscious-
ness of guilt, the instruction should be drafted like a standard flight in-
struction. Typically, such an instruction tells the jury to decide whether
the conduct occurred and, if so, to decide whether the conduct indicates
a consciousness of guilt or whether it has an innocent explanation.

Most jurisdictions have standard jury instructions on the jury’s consid-
eration of expert testimony. In cases where an expert has been used to
explain the dynamics of domestic violence, child abuse, human traffick-
ing, or other crime for the purpose of explaining the victim’s behavior,
the prosecutor should be sure that the instruction reminds jurors that
ultimate responsibility for judging the credibility of trial testimony or
any prior statements of the witness rests with them, and that the expert
testimony may be used, if they accept it, only to assist them in making
such determinations of credibility.
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J. Verdict

If the jury returns a guilty verdict, the prosecutor should move to re-
voke bail if a sentence of imprisonment is likely to be imposed. If bail is
not revoked, the prosecutor should request that the defendant remain
in the courtroom until the victim has an opportunity to safely leave the
courtroom. In cases where there is risk of third-party intimidation or
retaliation, the prosecutor should ask the judge to order spectators to
remain in the courtroom briefly, as well.

K. Sentencing

The prosecutor should submit to the court a detailed sentencing memo-
randum in support of whatever sentence is being sought. Where the de-
fendant has been convicted of crimes of intimidation in addition to the
original charges, a strenuous argument can be made that those crimes
should result in consecutive sentences, since witness intimidation oth-
erwise carries no risk to the defendant. Even where the defendant has
not been convicted of separate crimes for acts of intimidation, such acts
may nevertheless be argued as aggravating factors that should result
in a lengthier sentence. Even if a defendant has been acquitted of any
charged intimidation crimes, the standard of proof for facts relevant to
sentencing is much lower, and the court can nevertheless properly take
such acts into account in imposing sentence.

If a sentence of probation is imposed, the prosecutor should urge that
the court impose appropriate conditions that will maximize the contin-
ued safety of the victim. Such conditions may include no-contact con-
ditions, barring the defendant from certain locations frequented by the
victim, and barring the defendant from contact with fellow gang mem-
bers or criminal associates. In addition, conditions such as batterer’s
treatment, substance abuse treatment, and restrictions on computer
usage (where the defendant used technology for intimidation) may ad-
dress factors contributing to the abuse or intimidation of the victim.

L. Post-conviction proceedings

Because ordinary criminal appeals are based upon the record of the
trial proceedings, witness recantation is usually not an issue at the ap-
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pellate stage of the proceedings. Defendants who engage in intimida-
tion during this time are often simply continuing a pattern of abuse, or
are engaging in reprisals against witnesses for cooperating during the
investigation or trial. Once the direct appeals are exhausted, however,
defendants may once again engage in tactics of intimidation for wit-
ness-tampering purposes in an effort to secure a new trial. Witnesses
may suddenly recant their trial testimony or may claim that they were
coerced by the State into testifying falsely, and may sign affidavits to
that effect. Defendants or their attorneys may provide to the court or to
the prosecutor statements of third parties claiming that a trial witness
has admitted committing perjury at trial. In such cases, an investigator
should promptly contact the witness for an interview in an effort to
determine what has caused the change in testimony. Any new acts of
witness intimidation, whether retaliatory or motivated by an effort to
secure false testimony, should be investigated and prosecuted.

VII. CONCLUSION

Knowledge about the kinds of cases in which victim and witness intim-
idation is most likely to occur; and the means by which it can be carried
out, will enable police, prosecutors, and allied professionals to coordi-
nate their efforts to prevent its occurrence, to promptly and effectively
address it when it occurs, and to successfully prosecute cases in spite of
defendants’ efforts to prevent witnesses from cooperating.

Defendants engage in witness intimidation because it works. To the ex-
tent that law enforcement is successful in making witness intimidation
a losing proposition for defendants, who will be convicted in spite of
their efforts and punished more severely as a result, defendants will be
deterred from such attempts. To the extent that law enforcement and
allied professionals are able to build trust within the community, and
to provide services and assistance to keep victims and witnesses safe,
more witnesses will be willing to cooperate throughout the proceed-
ings. Just outcomes can only be assured when witnesses are, indeed,
“free to tell the truth” without fear of further victimization by criminal
defendants and their allies or by the very system whose interests these
witnesses serve.
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See generally, R. LuNDY BANCROFT, JAY G. SILVERMAN, & DANIEL RitcHIE, THE BAT-
TERER AS PARENT: ADDRESSING THE IMPACT OF DOMESTIC VIOLENCE ON FAMILY DYNAM-

Ics (2d ed. 2011).

Mark Stodghill, Duluth Man Admits to Sex Assault on Girl, DuLUTH NEWs TRIBUNE
(Apr. 6, 2012).
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See Roland C. Summit, M.D., The Child Sexual Abuse Accommodation Syndrome,
7 CHiLD ABUSE & NEGLECT 177 (1983), available at http://www.secasa.com.au/
sections/for-students/the/the-child-abuse-accommodatin-sydrome/.

Several Rules of Professional Responsibility govern the ethical responsibilities of
attorneys in their interactions with witnesses. See, e.g., MODEL RULES OF PROF’L
Conpuct R. 3.4 (Fairness to Opposing Party and Counsel); MopEL RULEs oF PROF’L
Conpuct R. 4.3 (Dealing with Unrepresented Person); MobeL RULES oF PROF’L
Conpuct R. 4.4 (Respect for Rights of Third Persons).

MARTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
63; MARTINSON & BARNES, supra note 4, at 45.

Where an attorney’s conduct has clearly violated the Rules of Professional Con-
duct, a disciplinary complaint should be filed. Prosecutors, like all attorneys, have
an obligation to police the profession, and disciplinary proceedings against uneth-
ical conduct by a defense attorney may deter others who are tempted to engage

in similar conduct. Where there is evidence of criminal conduct on the part of

an attorney, of course, that attorney should be aggressively prosecuted. Defense
attorney (and former prosecutor) Paul Bergrin was recently convicted of murder,
racketeering, witness tampering, and related charges based in part upon allegations
that he conspired with his clients to have several witnesses murdered. Jason Grant,
Federal jury convicts Paul Bergrin of murder, racketeering, more than a dozen oth-
er counts, THE STAR-LEDGER (Mar. 18, 2013), available at http://www.nj.com/news/
index.ssf/2013/03/bergrin_trial verdict announce 1.html; see also United States v.
Bergrin, 682 F.3d 261 (3d Cir. 2012). In another instance of attorney misconduct,
a defense attorney was convicted of conspiracy, attempted obstruction of justice,
and bribery, for conspiring with an informant to intimidate and bribe witnesses
against his client. See United States v. Simels, 654 F.3d 161 (2d Cir. 2011), cert.
denied, 132 S.Ct. 1725 (2012). One defense attorney, who was representing a
client charged with stalking, filed a civil lawsuit against the victim and then offered
to dismiss the civil complaint in exchange for favorable testimony in the criminal
case. The attorney pled guilty to dissuading a witness, and agreed to disbarment

as a condition of his plea. Arthur Blankstein, Former ‘bling ring’ lawyer pleads

no contest to attempting to dissuade witness in separate case, L.A. TiMEs, (July 14,
2010), http://latimesblogs.latimes.com/lanow/2010/07/former-bling-ring-attorney-
pleads-no-contest-in-separate-case-to-dissuading-witness.html. An Iowa defense
attorney was convicted of aiding and abetting a violation of a no-contact order,

and subsequently suspended from the practice of law, as a result of his actions

in representing his son on sexual offenses against the son’s stepdaughter and on
charges of kidnapping his wife and biological child. The defense attorney present-
ed a letter from his son to the son’s wife in knowing violation of a no-contact order,
and offered the wife a favorable settlement in a pending divorce action if she were
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to testify favorably in the criminal matter. See Iowa Supreme Ct. Att’y Disciplinary
Bd. v. Gailey, 790 N.W.2d 801 (Iowa 2010). Anecdotal reports suggest that a few
unethical attorneys develop such a reputation for providing information and advice
useful in intimidation efforts that they are highly sought after by clients who are
members of gangs or other criminal organizations.

Gang Pimps Take Sex Trafficking to New Lows, AMERICA’s MosT WANTED (June 1,
2012), http://www.amw.com/features/feature story detail.cfm?id=4302.

Michal Gilad, Who Will Protect The Children?: The Untold Story of Unaccompa-
nied Minors in Witness Protection Programs, 12 WHITTIER J. CHILD & FaM. Apvo-
cAcy 43 (2012).

See Viktoria Kristiansson, Prosecuting Cases of Sexual Abuse in Confinement, 8
STRATEGIES (Dec. 2012), http://www.aequitasresource.org/Prosecuting_Cases_of
Sexual Abuse in Confinement.pdf.

MaRTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
42-43,

MARTINSON & BELGUM-GABBERT, supra note 5, at 66-67.

NatHAN JAMES, CoNG. RESEARCH SERV., RL 33473, JubpiciAL SECURITY: COMPARISON
OF LEGISLATION IN THE 110™ CONGRESS, CONGRESSIONAL RESEARCH SERVICE (2008),
available at https://www.fas.org/sgp/crs/misc/RL33473.pdf.

MARTINSON & BARNES, supra note 4, at 75.

MARTINSON & BELGUM-GABBERT, supra note 5, at 46.

Id. at 48.

MARTINSON & BARNES, supra note 4, at 75.

FinN & HEALEY, supra note 2, at 23.

Evidence-based prosecution involves the documentation of evidence that will be
admissible at trial even if the victim or witness later becomes unavailable for trial.
Detailed police reports with descriptions of all observations at the scene (includ-
ing the demeanor of the victim and any witnesses), photographs, detailed hospital
or medical records, 911 calls, detailed statements that include any prior history

of violence or intimidation, and evidence that corroborates the witness’s original
statement will enhance the likelihood of successful prosecution even without the
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witness’s live testimony at trial. For an excellent discussion of the types of evidence
that may be used to successfully prosecute domestic violence cases without the
participation of the victim, and how that evidence can be effectively presented, see
WiscoNnsIN DISTRICT ATTORNEYS” ASSOCIATION, WISCONSIN PROSECUTOR’S DOMESTIC
ABUSE REFERENCE Book, PArT IV (Trial Advocacy) (2012), http://oja.wi.gov/sites/
default/files/WI Prosecutors Domestic Abuse Reference Book 2012%20Com-
plete.pdf. Similar types of evidence, and strategies, may be used in prosecuting
other types of crime where the victim or witness is unavailable to testify at trial.

Crawford v. Washington, 541 U.S. 36 (2004).

Statements made for purposes of receiving medical care are generally admissible at
trial as an exception to the rule against hearsay. Fep. R. Evip. 803(4).

Gang members may commit acts of violence, including sexual violence, against
intimate partners, female gang members, or female victims with no connection to
the gang. Acts not involving an intimate partner may be related to gang-initiation
rituals, punishment for some offense against the gang or one of its members, or
may be opportunistic acts of random violence. A police officer at the Duluth IWI
site recalled a case involving a woman who was brutally raped and beaten by mem-
bers of a gang with which she had an association. She was intimidated into silence
about the crime when members told her, “If you don’t do this for us, we’ll hurt
other members of your family.” MARTINSON & BARNES, supra note 4, at 52.

MaARTINSON & BELGUM-GABBERT, supra note 5, at 55.

For example, cooperative agreements with public housing authorities may facilitate
relocation of witnesses to alternative public housing or Section 8 (government sub-
sidized) housing. See FINN & HEALEY, supra note 2, at 23-38; HEALEY, supra note
2, at 6-8.

See, e.g., PENNSYLVANIA COMMISSION ON CRIME AND DELINQUENCY, FREE TO TELL THE
TRUTH - PREVENTING AND COMBATING INTIMIDATION IN COURT: A BENCH BOOK FOR
PENNSYLVANIA JUDGES, (2011), available at http://www.portal.state.pa.us/portal/
server.pt/gateway/PTARGS 0 2 1040375 0 0 18/witness%20intimidation%20
bench%?20book%?20final.pdf.

See, e.g., MARTINSON & BELGUM-GABBERT, supra note 5, at 75-82 (depicting the
collaboration between the Knox County Jail’s Security Threat Group Coordinator
and other criminal justice system partners on dealing with witness intimidation
perpetrated by inmates).
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Natalie Pompilio, Urban motto may be gone but ‘stop snitching’lives on, PHIL-
ADELPHIA METRO (Nov. 14, 2012), http://www.metro.us/philadelphia/local/arti-
cle/1156172--urban-motto-may-be-gone-but-stop-snitching-lives-on; HEALEY, supra
note 2; JULIE WHITMAN & ROBERT Davis, NAT’L CTR FOR VICTIMS OF CRIME, SNITCHES
GET STITCHES: YOUTH GANGS AND WITNESS INTIMIDATION IN MASSACHUSETTS (2007),
http://www.victimsofcrime.org/docs/Root/Snitches%20FINAL.pdf?sfvrsn=0.

MARTINSON & BELGUM-GABBERT, supra note 5, at 65.

KEeLLy DEDEL, OFFICE OF COMMUNITY ORIENTED POLICING SERVICES, WITNESS INTIMI-
DATION, (July 20006) available at http://www.cops.usdoj.gov/files/ric/Publications/
€07063407.pdf.

HEeALEY, supra note 2, at 10; FiINnN & HEALEY, supra note 2, at 18, 51.

Interviews by AEquitas Attorney Advisor John Wilkinson with Dana Greisen, Chief
of the Gang Prosecution Unit, and Larry Davis, Commander of the Bureau of In-
vestigations, San Diego County District Attorney’s Office (Central) (Apr. 25, 2012)
and with Deputy District Attorney Bob Bruce and District Attorney Investigator
Luis Rudisell, San Diego Country District Attorney’s Office (Northern) (Apr. 26,
2012).

The Police Department in Duluth, Minnesota has as part of its risk assessment
protocol for domestic violence calls the question: “How frequently and seriously
does he intimidate, threaten, or assault you?” MARTINSON & BARNES, supra note 4,
at 57.

Such documentation can be critical if a later motion is filed to admit hearsay
statements under the doctrine of forfeiture by wrongdoing. See infra discussion of
forfeiture by wrongdoing.

Maureen Funk & Julie Schuppel, Strangulation Injuries, 102 Wis. MEpIcaAL J. 41-45
(2003), available at https://www.wisconsinmedicalsociety.org/ WMS/publications/
wmj/pdf/102/3/41.pdf.

The history of dropped or dismissed cases or restraining orders may help to estab-
lish evidence of a “classic abusive relationship” in the event a motion for forfeiture
by wrongdoing is necessary. Giles v. California, 128 S. Ct. 2678, 2695 (2008)
(Souter, J., concurring in part); see infra discussion of forfeiture by wrongdoing.

A threat assessment can also be used to focus limited resources on cases posing

the highest degree of lethality risk. For example, the Jeanne Geiger Crisis Center

in Massachusetts has pioneered the Domestic Violence High Risk Team (DVHRT)
Model, which employs a multidisciplinary team of core partners working in concert
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to increase victim safety in high-risk cases by monitoring and containing offenders
and providing comprehensive victim services. For more information, see What is
the Domestic Violence High Risk Team Model? DomEsTIC VIOLENCE HiGH Risk TEAM
NETWORK JEANNE GEIGER CRisis CENTER, http://www.jeannegeigercrisiscenter.org/
dvhrtn_model.html (last visited Mar. 21, 2013).

Spousal Assault Risk Assessment Guide (SARA), MuLTI-HEALTH SYSTEMS, http://
www.mhs.com/product.aspx?gr=saf&prod=sara&id=overview (last visited Mar. 6,
2013).

What is Mosaic? MOSAIC THREAT ASSESSMENT SYSTEMS, https://www.mosaicmeth-
od.com/ (last visited Mar. 6, 2013).

DANGER ASSESSMENT, http://www.dangerassessment.org/ (last visited Mar. 6, 2013).

See Kirk R. Williams & Amy Barry Houghton, 4ssessing the Risk of Domestic
Violence Reoffending: A Validation Study, 28 Law & HumaN BEHAVIOR 437 (2004),
available at http://ace.ucr.edu/pubs_by topic/2.Assessing%20the%20Risk.pdf.

See Kirk R. Williams & Stephen R. Grant, Empirically Examining the Risk of Inti-
mate Partner Violence: The Revised Domestic Violence Screening Instrument, 121
PusLic HEAaLTH REPORTS 400 (2006), available at http://www.ncbi.nlm.nih.gov/pmc/
articles/PMC1525359/.

Nova Scortia PuBLic PROSECUTION SERVICE, Risk AssesSMENTS (ODARA) IN SpousaL/
PARTNER VIOLENCE CASES, http://www.gov.ns.ca/pps/publications/ca_manual/Pros-
ecutionPolicies/ODARA%20RISK%20ASSESSMENTS%20IN%20SPOUSAL-
PARTNER%20CASES%20ALL.pdf.

MARTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
106-07.

UNITED NaTIONS OFFICE ON DRUGS AND CRIME, ANTI- HUMAN TRAFFICKING MANUAL
FOR CRIMINAL JUSTICE PRACTITIONERS, MODULE 5 (2009), available at http://www.
unodc.org/documents/human-trafficking/TIP_module5 Ebook.pdf.

Hospitals present numerous risks for violence against patients, visitors, and staff.
See, e.g., N. Jean Schendel, Patients as Victims.: Hospital Liability for Third-Party
Crime, 28 VAL. U. L. Rev. 419 (1993); Amy Baum Goodwin, Striving for a Secure
Environment: A Closer Look at Hospital Security Issues Following the Infant Ab-
duction at Loyola University Medical Center, 10 ANNALS HEALTH L. 245 (2001).

FiNN & HEALEY, supra note 2.
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MARTINSON & BARNES, supra note 4, at 70.

E.g., California’s Witness Relocation Assistance Program (CalWRAP) in the
California Attorney General’s Office, which in fiscal year 2009-10 was allocated
$4,855,000 to financially support relocating intimidated witnesses in 870 cases in
33 counties. CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL,
CALIFORNIA WITNESS RELOCATION ASSISTANCE PROGRAM ANNUAL REPORT TO THE LEG-
ISLATURE 2009-2010, 6-7, available at http://ag.ca.gov/cms_attachments/press/pdfs/
n2062 calwrap annual report to the legislature 09-10 final.pdf.

For more details about relocation strategies for witness protection, see FINN &
HEeALEY, supra note 2, at 22-38; HEALEY, supra note 2, at 6-8.

MARTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
63.

Where the right to counsel has attached, typically after arraignment, any efforts by
a witness to elicit evidence at the direction of law enforcement will be suppressed
as having been obtained in violation of the defendant’s Sixth Amendment right

to counsel. See, e.g., Maine v. Moulton, 474 U.S. 159 (1985). Consensual inter-
ception of phone conversations initiated by the witness, where permitted by law,
should be conducted only before the right to counsel has attached.

Although wireless communication providers generally maintain records of tele-
phone calls made to or from a particular phone number, they typically do not main-
tain any record of text messages sent or received. Documentation of text messages
is best accomplished by photographing the screen of the phone and/or by backing
up the contents of the phone for later retrieval.

A U-Visa is a special visa available to individuals who are cooperating in the pros-
ecution of a criminal case. In addition to the U-Visa, victims of domestic violence
may be permitted, under the Violence Against Women Act (VAWA), to apply for
their own “green card,” and eventually for citizenship, without the cooperation of
the abuser. Eligibility and procedural requirements for these types of relief can be
complex, and the victim or witness should be referred to an immigration assistance
organization that can assist him or her. See BATTERED WOMEN’s JUSTICE PROJECT,
AsSISTING IMMIGRANT VicTiMs OF DOMESTIC VIOLENCE: Law ENFORCEMENT GUIDE 3, 5,
8, http://www.vaw.umn.edu/documents/immigrantdvleguide/immigrantdvleguide.
pdf.

E.g.,D.C. CopE § 23-1322 (2012), which provides for consideration of a
defendant’s dangerousness, including the risk of witness intimidation, in setting
bail.
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The capabilities of monitoring systems vary widely; if the system is not well de-
signed, a judge may be lulled into a false sense of security, releasing a dangerous
defendant based upon incorrect assumptions about the efficacy of monitoring to
protect the victim. Prosecutors are well advised to be familiar with any limitations
on the effectiveness of monitoring, and to bring any concerns in that regard to the
attention of the court.

MARTINSON & BARNES, supra note 4, at 63-64.

One notable exception is for evidence of intimate photographs or video of a victim.
Although the defendant may be aware of the photographs or already have seen the
contents, there are legitimate concerns about providing copies to the defendant,
who may use them for personal gratification or may disseminate them to others,
including other inmates. A protective order may provide that they can be released
only to defense counsel, who would be barred from providing copies to his or her
client, or from copying or disseminating them without court order. See, e.g., State v.
Boyd, 158 P.3d 54 (Wash. 2007) (en banc).

See, e.g., FEp. R. CriM P. 16(d)(1); United States v. Aiken, 76 F.Supp.2d 1339 (S.D.
Fla. 1999).

The prosecutor must be careful not to discourage the witness from speaking to the
defense; such conduct would be in violation of the Rules of Professional Conduct.
See, e.g., MopEL RULES oF ProF’L ConpucT R. 3.4 (2012). However, it is not unethi-
cal for the prosecutor to advise the witness that he or she is not obligated to consent
to be interviewed.

State v. Valdez, 281 P.3d 924, 941-60 (Cal. 2012).

In United States v. Ruiz, 536 U.S. 622 (2002), the Supreme Court upheld the
constitutionality of “fast track™ plea bargaining in which the defendant waives the
right to be provided with impeachment evidence and the identities of witnesses
and informants, observing that prohibition of such plea bargains “could force the
Government to abandon its ‘general practice’ of not ‘disclos[ing] to a defendant
pleading guilty information that would reveal the identities of cooperating infor-
mants, undercover investigators, or other prospective witnesses.” ““ Id. at 632. While
Ruiz holds that “the Constitution does not require the Government to disclose
material impeachment evidence prior to entering a plea agreement with a criminal
defendant,” there is a split in authority whether exculpatory evidence must be dis-
closed prior to a guilty plea. /d. at 633. Compare Smith v. Baldwin, 510 F.3d 1127,
1148 (9th Cir. 2007) (en banc) (noting that Brady evidence material to a decision
to plead guilty must be disclosed) with United States v. Conroy, 567 F.3d 174, 178-
79 (5th Cir. 2009) (guilty plea precludes defendant from claiming that failure to
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disclose exculpatory information was Brady violation that made plea not “knowing
and voluntary,” and rejecting argument that Ruiz requires a different result). But see
McCann v. Mangialardi, 337 F.3d 782, 788 (7th Cir. 2003) (concluding in dicta that
“it is highly likely that the Supreme Court would find a violation of the Due Pro-
cess Clause if prosecutors or other relevant government actors have knowledge of a
criminal defendant’s factual innocence but fail to disclose such information to a de-
fendant before he enters into a guilty plea.”). Since it is likely that most information
the prosecutor would seek to withhold for privacy purposes prior to a plea would
constitute impeachment evidence, at most, rather than exculpatory evidence, Ruiz
would seem to permit most agreements waiving discovery of such information.

MARTINSON & BARNES, supra note 4, at 64-66; MARTINSON & BELGUM-(GABBERT,
supra note 5, at 46-47.

MARTINSON & BARNES, supra note 4, at 66.

See VERA INSTITUTE OF JUSTICE, PROSECUTING WITNESS TAMPERING, BAIL JUMPING,
AND BATTERING FROM BEHIND BARS (2006), http://www.vera.org/sites/default/files/
resources/downloads/Prosecuting.pdf.

Generally, so long as inmates are advised, in some fashion, that calls are subject

to monitoring and recording, any inmate making a call will be deemed to have
implicitly consented to such monitoring or recording for any calls made from the
institution. See, e.g., Jackson v. State, 18 So. 3d 1016 (Fla. 2009) (per curiam). De-
pending upon the law of the jurisdiction at issue, only one of the parties to the call
may need to consent to monitoring or recording, obviating the need to disclose to
the other party that the call is being recorded. Compare Mp. Cope AnN. § 10-402
(requiring consent of all parties to conversation for interception of oral, wire, or
electronic communication) with N.J. Stat. ANN. § 2A:156A-4(d) (requiring consent
of only one party to conversation for interception of oral, wire, or electronic com-
munication).

For more information on signal-blocking technology, see Cell Phones in Prisons,
NaT’L. INST. OF JUSTICE, http://www.nij.gov/topics/corrections/institutional/contra-
band/cell-phones/welcome.htm (last visited Mar. 6, 2013).

The Commonwealth of Pennsylvania has developed a bench book to address the is-
sue of witness intimidation in and around the courtroom. PENNSYLVANIA COMMISSION
ON CRIME AND DELINQUENCY, supra note 47.

MARTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
112.
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E.g., State v. Bobo, 770 N.W.2d 129, 139-41 (Minn. 2009) (closure of courtroom
during testimony of single intimidated witness was reasonable after court made
findings of necessity and no reasonable alternative); see also Waller v. Georgia, 467
U.S. 39 (1984) (closure of a judicial proceeding must advance an overriding inter-
est and be no broader than necessary to protect that interest; court must consider
reasonable alternatives to closing the proceeding and make findings adequate to
support the closure).

E.g., Commonwealth v. Conde, 822 A.2d 45 (Pa. Super. 2003) (upholding exclusion
of defendant’s fiancée and friends due to intimidating conduct during testimony).

Waller, 467 U.S. 39.

Exceptions are sometimes made for child witnesses, who may need the presence of
a parent or other support person who also happens to be a witness. The trial judge
should make appropriate findings as to the necessity of allowing a witness to be in
the courtroom during another witness’s testimony and should place those reasons
on the record. The judge should inform the jury that one witness was present during
another’s testimony so that the jury can appropriately judge the credibility of the
testimony.

The trial judge should be alerted that the prosecutor has instructed the witness to
ask to speak with the judge if intimidation is occurring, so the judge can excuse the
jury at that time, thereby avoiding a possible mistrial.

Confrontation via closed-circuit television pursuant to the rule set forth in Maryland
v. Craig, 497 U.S. 397 (1990), continues to be acceptable after Crawford. See also
United States v. Kappell, 418 F.3d 550 (6th Cir. 2005). Note that the circumstances
permitting such alternative modes of testimony are strictly circumscribed, and the
trial court must make explicit findings of necessity under the test set forth in Craig.
United States v. Yates, 438 F.3d 1307, 1312-18 (11th Cir. 2006).

MARTINSON & BARNES, supra note 4, at 71.

A detailed report of recommendations for probation and parole services to victims
to enhance their security following release of an offender can be found at Voice

of the Victim: A Perspectives Spotlight Issue, PERSPECTIVEs (2012), http://www.
appa-net.org/eweb/docs/appa/pubs/Perspectives 2012 Spotlight.pdf (last visited
Mar. 6, 2013), and in the AMERICAN PROBATION AND PAROLE ASSOCIATION, OFFICE FOR
Victivs oF CRIME, THE VicTiM’s ROLE IN OFFENDER REENTRY, http://www.appa-net.
org/eweb/docs/appa/pubs/VROR.pdf.
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A log for stalking behavior offered by the National Center for Victims of Crime,
Stalking Resource Center, can be readily adapted to record acts of intimidation oc-
curring in any criminal prosecution. STALKING RESOURCE CENTER, STALKING INCIDENT
AND BEHAVIOR Log, http://www.victimsofcrime.org/docs/src/stalking-incident-log
pdf.pdf.

MARTINSON & BARNES, supra note 4, at 54.
See Part IV, Trial Strategies for Cases Involving Intimidation infra.

Where the victim’s demeanor on the video might appear counterintuitive to the
judge or to the jury (e.g., nervous laughter or flat affect following a serious act of
violence), an expert may be called to explain such behavior. See Part IV, Trial Strat-
egies for Cases Involving Intimidation infra.

Giles v. California, 128 S. Ct. 2678, 2695 (2008) (Souter, J., concurring in part).
See, e.g., Hardy v. Cross, 132 S. Ct. 490 (2011).

In addition, where the defendant is known to be represented by counsel, such con-
tact may violate rules of professional conduct regarding contact with represented
parties or individuals. See, e.g., MopeL RULEs Pror’L Conbuct R. 4.2 (2012).

An “IP address” is a three- to nine-digit number, usually expressed in the form xxx.
XXX.XXX, that uniquely identifies a computer or network from which the message
was sent. In order to identify the source of an email that has been received, it is
necessary to determine which Internet provider (e.g., Comcast, Earthlink, etc.)
owns the originating IP address, and which customer had leased that IP address at
the time the message was sent. Email headers will show the originating and receiv-
ing IP address, as well as the exact date and time it was sent. Each email “client”
program (e.g., Outlook, Thunderbird, Apple Mail, etc.) will have its own way of
displaying header information. Once the header is displayed, the email can be print-
ed out and used as a basis for issuing a subpoena or other process to obtain infor-
mation about the origin of the email. Orric oF LEGAL EpucatioN, EXECUTIVE OFFICE
FOR UNITED STATES ATTORNEYS, SEARCHING AND SEIZING COMPUTERS AND OBTAINING
ELecTRONIC EVIDENCE IN CRIMINAL INVESTIGATIONS (2009), available at http://www.
justice.gov/criminal/cybercrime/docs/ssmanual2009.pdf.

A web archive is a file that contains all of the information, including embedded text
and images, of a particular web page.

See, e.g., NAT’L INST. OF JUSTICE, ELECTRONIC CRIME SCENE INVESTIGATION (2009),
available at https://www.ncjrs.gov/pdffiles1/nij/219941.pdf; OrFicE oF LEGaL Epu-
cATION, EXEcUTIVE OFFICE FOR UNITED STATES ATTORNEYS, supra note 106.
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For example, the computer may contain traces of messages or images that were cre-
ated or sent or searches conducted over the Internet (e.g., searches for surveillance
equipment used in stalking or searches for personal information about the victim).

FinN & HEALEY, supra note 2, at 22-38.

MARTINSON, WOFFORD, MURPHY, BELGUM-GABBERT, & WILKINSON, supra note 6, at
55.

Where the acts of intimidation are not charged and tried together with the underly-
ing crime, the court may consider evidence of such acts to be admissible only under
Fep. R. Evip. 404(b) (evidence of other “bad acts™), requiring a pretrial motion and
limiting instructions.

Requiring all spectators to present identification before entering the courtroom has
been upheld as a reasonable security measure where there is only a generalized
threat. See, e.g., United States v. Smith, 426 F.3d 567 (2d Cir. 2005) (identifica-
tion requirement upheld as part of post-9/11 federal security when security threat
exceeds a prescribed level).

At least one court has upheld such a procedure, and has affirmed the conviction
where a mid-trial forfeiture hearing was held when the defendant’s associates had
so intimidated the State’s witness that he was unable to continue his testimony. As
a result of the hearing, the trial court permitted the jury to consider the testimony
given on direct examination, the defendant having forfeited his right to cross-exam-
ination. State v. Weathers, 724 S.E.2d 114 (N.C. Ct. App. 2012).

Crawford, 541 U.S. 36.

See California v. Green, 399 U.S. 149 (1970). Note that even where there is no con-
frontation problem, prior statements may still have to satisfy the requirements for
an exception to the rule against hearsay. See generally AEQuiTas, THE PROSECUTORS’
RESOURCE ON CRAWFORD AND ITS PROGENY (2012), http://www.aequitasresource.org/
The Prosecutors Resource Crawford.pdf.

Statements considered to be “testimonial” are defined in Crawford and its progeny.
In general, “testimonial” statements include those made to law enforcement with
an objective expectation they will be used in later criminal proceedings, while
“nontestimonial” statements are less formal, are made to allow law enforcement to
respond to an emergency situation (e.g., 911 calls or statements at the scene while
the emergency is ongoing), or are casual remarks to family or acquaintances. If a
witness is not testifying at trial, that witness’s prior nontestimonial statements can
be admitted at trial without offending the Confrontation Clause, but prior testimo-
nial statements are inadmissible unless (a) the witness is unavailable to testify at
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trial and (b) the defendant has had a prior opportunity to cross-examine the witness.
AEquitas, THE PROSECUTORS” RESOURCE ON CRAWFORD AND ITS PROGENY (2012),
http://www.aequitasresource.org/The Prosecutors Resource Crawford.pdf.

State v. Byrd, 967 A.2d 285, 295-96 (N.J. 2009). Although the New Jersey Supreme
Court did not apply the rule in Byrd, it immediately proposed a new Evidence

Rule codifying the principle, which has since been formally adopted. N.J. R. Evip.
804(b)(9).

See People v. Byrd, 855 N.Y.S.2d 505 (N.Y. App. Div. 2008); Commonwealth. v.
Szerlong, 933 N.E.2d 633 (Mass. 2010).

See, e.g., FED. R. EviD. 104(a).

For more details about motions to admit evidence under the doctrine of forfei-
ture by wrongdoing, see AEQuITAs, THE PROSECUTORS” RESOURCE ON FORFEITURE BY
WRONGDOING (2012), available at http://www.aequitasresource.org/The Prosecu-
tors Resource Forfeiture by Wrongdoing.pdf.

Telephone conversation of AEquitas Attorney Advisor Rhonda Martinson with St.
Louis County, Minnesota, Assistant County Attorney Jessica Smith (Feb. 14, 2013).

Rule 104(a) of the Federal Rules of Evidence sets forth the procedure for prelimi-
nary hearings to determine the admissibility of evidence.

In at least one jurisdiction, a forfeiture motion was heard in the midst of the wit-
ness’s testimony, when in-court intimidation caused him to be unable to continue
his testimony. The trial court found that the defendant was responsible for the wit-
ness’s inability to continue, and allowed the testimony given on direct examination
to stand without cross-examination, ruling that the defendant had, by his actions,
forfeited his right to cross-examine the witness. The resulting conviction was up-
held on appeal. State v. Weathers, 724 S.E.2d 114 (N.C. Ct. App. 2012).

See, e.g., N.J. R. Evip. 803(a)(1); State v. Gross, 523 A.2d 215, 220-21 (N.J. Super.
Ct. App. Div. 1987).

™ | £AQUITAS 88



AQUITAS

) £QUITAS

THE PROSECUTORS’ RESOURCE ON VIOLENCE AGAINST WOMEN

1100 H STREET NW, SUITE 310 | WASHINGTON, DC 20005
Main | 202-558-0040 Fax | 202-393-1918
WWW.AEQUITASRESOURCE.ORG



AQUITAS



	Cover Page
	Witness-Intimidation-Meeting-the-Challenge.pdf
	End Page



